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CIVIL DOCKET 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Proceedings .1439-60 


May 12, 1960 Complaint, appearance Exhibits A, B, C&D 
filed 


May 12, 1960 Summons, copies (1) and copies (1)) of 
Complaint issued ser 5-13-60 


summary judgment; P & A; exhibit; P & A; app. Chester 
lla 


May 31, 1960 Motion of respondent to dismiss app. 0 or for 


H. Gray, Lloyd B. Harrison & George F. Donn 
filed 


31, 1960 Certificate of Record on Appeal of PUG 
Vol. I-XI incl. & Exhibits filed 


- 10, 1960 Stipulation extending time to file reply to 
defts' motion for summary judgment to and including 
June 14, 1960 filed 


- 23, 1960 Stipulation re filing amended petition of 
appeal & extending time to answer to & including 
7-29-60, etc. filed 


- 23, 1960 Amended petition of appeal by petitioner; 
c¢/m 6-23-60 filed 


. 23, 1960 Withdrawal of respondent's motion |for summary 
judgment & dismissal of original petition of appeal 
per all counsel; app. Chester H. Gray, George F, 
Donnella. (District Building) filed 


. 27, 1960 Answer of respondent to amended petition of 
appeal; c/m 7-27 filed 

- 19, 1960 Motion of pltf for summary judgment; state- 
ment of material facts; P & A; c/m 8-19-60; notice. 
M.C. 8-25-60 filed 


- 25, 1960 Motion of deft for summary judgmen filed 
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. 25, 1960 Opposition of deft to pltf's motio 


summary judgment; statement of material fact 


deft as movant contends there is no general 


. 25, 1960 Memorandum of points and authoriti 


n for 
s by which 
issue 
filed 


es in 


opposition to pltf's motion for summary judgment and 


in support of deft's motion for summary judg 


ent and 
O 


5-6 


statement of the case; c/m 8-25-60; M.C. 8-2 


filed 


- 7, 1960 Motions of pltf and deft for summary judgment 


each argued and taken under advisement. (Rep 


G. R. Walker) Letts, J. 


orted by 


- 7, 1960 Memorandum opinion denying pltf's motion for 


summary judgment & granting deft's motion fo 


judgment. (Order to be signed) (N) Letts, 


. 13, 1960 Order denying motion of pltf for s 
judgment & granting motion of deft for summa 


& dismissing petition. (N) 


. 10, 1960 Notice of appeal by pltf; deposit 
$5.00. (copies mailed to George F. Donnella) 


Letts, J. 


r summary 
Je 


ummary 
ry judgment 


by Malone 
filed 


. 10, 1960 Cost bond on appeal of pltf with Glens Falls 


Ins. Co. in the amt. of $250.00 approved & 


filed 
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PETITION 
(Filed November 6, 1959) 
BEFORE THE 
PUBLIC UTILITIES COMMISSION 
OF THE DISTRICT OF COLUMBIA 
Pau sGic (NO: 
FORMAL CASE NO. 


In the Matter of Change in Schedule of 
Rates of D. C. Transit System, Inc. 


PETITION FOR CHANGE IN SCHEDULE OF RATES 


To the Public Utilities Commission of the District of Columbia: 


D. C. Transit System, Inc. (hereinafter |referred 
to as "D. C. Transit"), pursuant to Public Law 757, 84th 
Congress, 2d Session, 70 Stat. 598, (hereinafter referred 
to as petitioner's "franchise") hereby files with |the Com- 
mission its petition for a change in its schedule jof rates 
effective as indicated, such rates to be fixed on |the basis 
of the operating ratio method and to be applicable to trans- 
portation of passengers by D. C. Transit from one point to 
another within the District of Columbia, as follows: 


(A) Schedule of Rates - Effective November 16, 1959 


Adult | Student 


Cash Fare Other Than Rush Hours* 20¢ 10¢ 
Cash Fare During Rush Hours* e5¢ 10¢ 


*"Rush Hours" defined as 6:00 a.m. - 9:30 a.m. and 
3:30 p.m. - 7:00 p.m. on Mondays through Fridays, 
inclusive, except for U. S. Government holidays 
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(B) Schedule of Rates - Effective November 
Adult 
25¢ 


In support of the proposed schedule of rates, D. 


Cash Fare 


respectfully says: 
1. oD. C. Transit was incorporated unde 
of the District of Columbia on July 9, 1956, and 


1956, commenced operations in fulfillment of its 


2 


not provide D. C. Transit with an adequate, fair 


2. The existing schedule of rates, w 


in effect since August 31, 1958, has not provid 


‘able rate of return. 

3. 
entered into a new three-year contract with Divis 
of the Amalgamated Association of Street, Electri 
and Motor Coach Employes of America. The new thr 
union contract calls for known and calculable uni 


cost increases from increased wage rates, pension 


vacations and other items in an aggregate amount, 


1, 1960 
Student 
10¢ 


C. Transit 


r the laws 


on August 15, 
franchise. 
ch has been 
and ‘will 


or reason- 


Effective November 1, 1959, D. C. Transit 


ion 689 
ec Railway 
ee-year 
on labor 
benefits, 


over the 


three-year period, in excess of $3,600,000 over and above 


the corresponding costs of such items immediately 


the effectiveness of such contract. 


4. 


prior to 


In addition to the known and calculable costs, 


the new three-year union contracts call for an increase in 
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the costs of fringe benefits, the amount of which are not 


known or calculable at this time but which are est 
be substantial. 


5. In addition to the increased union ¢ 


resulting from the new union contract, described in 


paragraphs 3 and 4 hereof, other labor costs of D. 


imated to 


osts 


C. 


Transit will be increased during the three-year period 


of the union contract by an aggregate amount in ex 
$600,000. 

6. 
contract, it is estimated that the increased costs 
materials and supplies used and the increased cost 
taining property, plant and equipment will be subs 

tha 
1956, D. C. Transit has been providing the Washing 


As of the date hereof, and ever sine 


Metropolitan Area with "an adequate transportation 


operating as a private enterprise," within the pro 


of Section 4 of the franchise. 
8. 
1956, D. C. Transit has been providing the Washing 


As of the date hereof, and ever sinc 


cess of 


During the three-year period of the new union 


of 

of main- 
tantial. 

e August 15, 
ton 

system 


visions 


e August 15, 


ton 


Metropolitan Area with a "good public transportation system, 


with reasonable rates" within the provisions of Section 4 of 


the franchise. 
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9. As of the date hereof, D. C. Transit has met 
all of the conditions provided by Section 4 of the franchise 
for fixing the rates of D. C. Transit on the basis of the 
operating ratio method. 

10. The adoption of the operating ratio |method 
for fixing the rates of D. C. Transit is in the public 
interest and is essential to the continuing welfare of 
D. C. Transit and its investors. 

11. (a) In Section 4 of D. C. Transit's franchise, 
Congress indicated that it intends D. C. Transit to make 
such a rate of return "as to make the Corporation |an 
attractive investment to private investors," and that, in 
such connection, Congress found that a return of 6-1/2 per 
centum on gross operating revenues, net after all |taxes, 
"would not be unreasonable." 

(b) It is estimated that based upon the 
existing schedule of rates, the net return of D. ¢. Transit 
for the twelve months ending October 31, 1960 will be lower 
than an adequate, fair or reasonable rate of return. 

(c) It is further estimated that based upon 
the schedule of rates proposed to be effective November 16, 


1959, the net return of D. C. Transit for the twelve-month 


period ending October 31, 1960, will be lower than an 


adequate, fair or reasonable rate of return. 
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(d) It is further estimated that based upon 


the schedule of rates proposed to be effective November l, 


1960, the net return of D. C. Transit will approximate a 


fair and reasonable rate of return for the twelve-month 
period ending October 31, 1961; but thereafter the net return 
will be lower than an adequate, fair or reasonable rate of 
return. 
12. The establishment of the new proposed 
schedules of rates is in the public interest and is essential 
and necessary for the following purposes: 
(a) To enable D. C. Transit to meet the 
increased cost of labor; 
(b) To enable D. C. Transit to meet the 
increased cost of materials and supplies and 
of maintenance of its property, plant and 
equipment; 
(c) To assist D. C. Transit in the con- 
tinuance of its program of replacing existing 
buses with new air conditioned buses and of 
expanding its air conditioned fleet. 
(ad) To assist D. C. Transit in the con- 
tinuance of the modernization of its plant and 


equipment ; 
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(e) To preserve and maintain D. Cc. 
Transit's ability to continue to furnish 
adequate and satisfactory transportation 
services in the District of Columbia and 
adjacent areas; 

(f) To enable D. C. Transit to con 
tinue to improve and expand its present 
transportation operations and services in 
the District of Columbia and adjacent 


areas; 


(g) To preserve, maintain and improve 


the financial stability of D. C. Transit 
and its current and prospective credit; and 
(h) To make D. C. Transit an 
"attractive investment to private investors" 
as provided by its franchise. 
13. D. C. Transit respectfully reserves| the right 
to amend this petition. 
WHEREFORE, D. C. Transit respectfully prays that: 
A. The Commission enter an order fixing] the 
. Schedule of rates in accordance with the proposed new 


schedules of rates set forth herein. 
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B. 


relief as may be just and proper. 


Dated this 6th 


By: 


/s/ Harvey M. Spear 
Harvey M. Spear 
Attorney for 
D. C. Transit System, Inc. 
3600 M Street, N. W. 
Washington 7, D. C. 


DISTRICT OF COLUMBIA: SS. 


The Commission grant such other and 


a 


further 


day of November, 1959. 
Respectfully submitted, 


D. C. TRANSIT SYSTEM, INC. 
3600 M Street, N. W. 
Washington 7, D. C. 


/8/ James H. Flanagan 
James H. Flanagan 
Vice President, Comptroller 

and Treasurer 


JAMES H. FLANAGAN, being first duly sworn on his 


oath, deposes and says, that he is Vice-President, 


and Treasurer of D. C. Transit 


Comptroller 
System, Inc.; that he has read 


the foregoing petition by him subscribed; that he knows the 


contents thereof; and that he is informed and believes that 


the matters and things therein 


/s/ James H. Flanagan 


Subscribed and sworn 


November, 1959. 


/s/ Dean R. Long 
Notary Public 


stated are true. 


James H. Flanagan 


to before me this 6th day of 
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ORDER OF SUSPENSION AND NOTICE OF HEARING 
(Dated November 9, 1959) 


PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA 


Order No. 4585 
November 9, 1959 

P.U.C. No. 3628 
FORMAL CASE NO. 471 


In the Matter of Change in Schedule of 
Rates of D. C. Transit System, Inc. 


ORDER OF SUSPENSION AND NOTICE OF HEARING 


D. C. Transit System, Inc. (hereinafter referred 
to as the "Company") on November 6, 1959, filed with the 
Commission a petition for a change in its schedule of rates, 
as follows: 

(A) Schedule of Rates - Effective November 16, 1959 
Adult | Student 


Cash Fare Other Than Rush Hours* 20¢ 10¢ 
Cash Fare During Rush Hours* e5¢ 10¢ 


*"Rush Hours" defined as 

6:00 a.m. - 9:30 a.m. and 

3:30 p.m. - 7:00 p.m. 

on Mondays through Fridays, inclusive, 
except for U.S. Government holidays 


(B) Schedule of Rates - Effective November 1; 1960 
Cash Fare 25¢ 10¢ 
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The Company requested that the proposed |new rates 
be fixed on the basis of the operating ratio methad and be 
applicable to transportation of passengers from one point 
to another within the District of Columbia. 

Upon consideration of the petition of the Company 
proposing changes in its schedule of rates as above set 
forth, 

IT IS ORDERED: 
Section 1. That, pursuant to Section 5 of Public Law 


757, 84th Congress, 2d Session, the schedule of prioposed 


rates filed by D. C. Transit System, Inc., on November 6, 


1959, be, and it is hereby, suspended for a period of 120 
days from the date of filing, unless otherwise ordered by 
the Commission. 

Section 2. That an investigation be made of 
subject matter of the petition. 

Notice is hereby given that a formal public 
hearing on the petition filed with this Commission will 
be held in Room 500, District Building, at 10:00 a.m., on 
Tuesday, November 24, 1959. 

A TRUE COPY: By the Commission: 


Norman B. Belt 
Chief Clerk Executive Secretary 


12a 


FINDINGS, CONCLUSIONS, AND ORDER 


(Dated March 2, 1960) 


PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA 


Order No. 4631 
March 2, 1960 
P.U.C. No. 3628 
FORMAL CASE NO. 471 
In the Matter of Petition of D. C. Transit 
System, Inc. for Change in Schedule of Rates 
APPEARANCES 
Harvey M. Spear, Esq. and Owen J. Malone, Esq., 
for Petitioner. 
Chester H. Gray, Esq., General Counsel, |Lloyd B. 
Harrison, Esq., Special Assistant Corporation Counsel, and 
George F. Donnella, Esq., Assistant Corporation Counsel, for 
the Public Utilities Commission of the District of Columbia. 
Leonard S. Goodman, Esq. and Leonard Bebchick, Esq., 
for Public Intervenors Ralph E. Hays, Thomas G. Harris, Paul 
Seligson, Henry W. Thomas, Leonard S. Dwor, and Leonard 8S. 
Goodman. 
Leonard S. Goodman, Esq. and David Kayson, Esq., 
for Intervenor Friendship Citizens! Association. 
Barrington D..Parker, Esq., for Intervenor District 


of Columbia Federation of Civic Associations, Inc, 
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Herbert P. Leeman, Esq., for Intervenors Mount 
Pleasant Citizens! Association and Citizens Transit 
Improvement Association. 

Charles R. Richey, Esq., for Intervenor |Federa- 
tion of Citizens! Associations. 

George Spiegel, Esq., for Intervenor Council of 
Defense Lodges, District of Columbia area, American 
Federation of Government Employees, and District of 
Columbia Department, American Federation of Government 
Employees. 

Before Commissioners George E. C. Hayes, 


man; Harold A. Kertz and A. C. Welling. 


FINDINGS, CONCLUSIONS, AND ORDER 


D. C. Transit System, Inc. (hereinafter jreferred 
to as the "Company") on November 6, 1959, filed with the 
Commission a petition for a change in its schedule of rates 
as follows: 

(A) Schedule of Rates - Effective November 16, 1959 
Adult | Student 


Cash Fare Other Than Rush Hours* 20¢ 10¢ 
Cash Fare During Rush Hours* 25¢ 10¢ 


* "Rush Hours" defined as 
6:00 a.m. - 9:30 a.m. and 
3:30 p.m. - 7:00 p.m. 
on Mondays through Fridays, inclusive, 
except for U. S. Government holidays. 
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(B) Schedule of Rates - Effective November 1, 1960 
Adult |Student 


Cash Fare 25¢ 10¢ 

By its Order No. 4585, dated November 9, |1959, 
the Commission, pursuant to Section 5 of Public Law 757, 
84th Congress, 2d Session, suspended the proposed schedule 
of rates for a period of 120 days from the date of /filing 
and ordered that an investigation be made of the subject 
matter of the petition. In the same order notice was given 
that a formal public hearing on the petition would)be held 
on November 24, 1959. Leave to intervene was granted to 
six Public Petitioners, Friendship Citizens' Association, 
District of Columbia Federation of Civic Associations, Inc., 
Mount Pleasant Citizens! Association, Citizens Transit 
Improvement Association, Federation of Citizens' Associa- 
tions, Council of Defense Lodges, District of Columbia 
area, American Federation of Government Employees, |and 
District of Columbia Department, American Federation of 
Government Employees. 

Formal public hearings were held on 11 days 
during the period from November 24, 1959, to February 19, 


1960, inclusive, resulting in a record consisting of 2077 


pages and 96 exhibits. Testimony was presented for the 


Company by James H. Flanagan, Vice President and Comptroller, 
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by Harvey M. Spear, Esq.., the Company's Counsel, a 
John F. Curtin, Consulting Transportation Engineer 
staff of the Commission by J. W. Falk, Chief Accou 
and by Edward A, Roberts, Consulting Transportatio 


for Intervenor Citizens Transit Improvement Associ 


nd by 

3 for the 
ntant, 

m Engineer; 


ation by 


Hilliard H. Goodman, Executive Vice President; for Inter- 


venors Mount Pleasant Citizens' Association and Ci 


Transit Improvement Association by William A. Robe 


for Intervenors Friendship Citizens' Association al 


Petitioners by Dr. Ezekiel Limmer, Transportation 
employed in the Bureau of Air Operations of the Ci 


Aeronautics Board, by Thomas G. Harris, an economi 


ployed as an Air Transport Examiner by the Civil A 


Board, and by Richard A. Williams, an Operations R 


Analyst employed by the Bureau of Supplies and Ace 


Department of the Navy. 


In addition, a number of 
sentatives of the public appeared and made stateme 
bearing on the issues. 

This is the second rate proceeding befor 
Commission involving D. C. Transit System, Inc. si 
was granted a franchise to operate a mass transpor 
system of passengers for hire within the District 
Columbia, and between the District of Columbia and 


within the Washington Metropolitan Area, under the 


tizens 
rts, Esq.; 
nd Public 
Economist 
vil 

st em- 
eronautics 
esearch 
ounts, 
repre- 


nts 


e this 
nee it 
tation 
of 


points 
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provisions of Public Law 757, 84th Congress, 2d Session 


(70 Stat. 598), effective as of August 15, 1956. Section 


5 of Public Law 757 provides, inter alia, as follows: 


"Whenever on or after August 15, 1957 
the Corporation files with the Commissio 

a new schedule of rates, such new schedule 
shall become effective on the tenth day 
after the date of such filing, unless th 
Commission prescribes a lesser time within 
which such new schedule shall go into ef ect, 
or unless prior to such tenth day the Com- 
mission suspends the operation of such new 
schedule. Such suspension shall be for 4 
period of not to exceed one hundred twenty 
days from the date such new schedule is 
filed. If the Commission suspends such 
new schedule it shall immediately give 
notice of a hearing upon the matter and, 
after such hearing and within such sus- 
pension period, shall determine and by 
order fix the schedule of rates to be 
charged by the Corporation. If the Com- 
mission does not enter an order, to take 
effect at or prior to the end of the perilod 
of suspension, fixing the schedule of rates 
to be charged by the Corporation, the 
suspended schedule filed by the Corporatijon 
may be put into effect by the end of such 
period, and shall remain in effect until 
the Commission has issued an appropriate 
order based on such proceeding." 


The 120 day suspension period within which the 
Commission must act on the Company's petition for a change 
in fares will expire on March 6, 1960. With hearings 
having been concluded on February 19th, it can readily be 
seen that the Commission had a total of only 9 working 
days within which to consider the voluminous record] in 


this proceeding and to issue its order, otherwise the rate 
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schedules filed by the Company may be put into effect on 
March 6, 1960. During the course of the hearings the 
Company refused to agree to extend the effective date 
beyond March 6, 1960. 
The Commission has fully and carefully cpon- 
sidered all of the facts and evidence of record in| this 
proceeding, both oral and documentary. The short period 
of time between the close of the hearing on February 19, 
1960, and March 6, 1960, however, does not afford sufficient 
time to prepare and issue an opinion in the detail] usually 
promulgated by this Commission in rate proceedings| We 
have, accordingly, concluded that the public interest, as 
well as the interest of the immediate parties to the 
proceeding, requires that the Commission promulgate at this 
time its findings and conclusions and issue an order thereon 
prescribing a just and reasonable fare structure in order 
that the same may become effective on March 6, 1960. 
Detailed reasons supporting the findings and conclusions 


herein made will be filed as promptly as possible after 


March 6, 1960. 


Findings 
Upon consideration of the record in this|pro- 


ceeding which will be discussed in full detail in the 
supporting opinion hereafter to be filed, the Commission 
finds: 
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1. That the Company has complied substantially 
with the intent of the Franchise Act and with the conditions 
heretofore indicated by the Commission as warranting the 
utilization of the gross operating revenue method for rate- 
making purposes in keeping with the legislative policy 
declared in Section 4 of the Act. 

2. That the twelve months ended September 30, 1959, 
is a proper period for determining the Company's actual level 
of earnings for.a past test period. 

3. That the twelve months ending December 31, 1960, 
is a proper period for measuring the Company's estimated 
level of earnings for a future test period, after) giving 
effect to appropriate adjustments for changes in |the level 
of revenues and expenses. 

4, That the estimates of operating results for 
the years 1961 and 1962 are not sufficiently reliable to 
serve as a basis for providing, at this time, for| an increase 
in rates to become effective on November 1, 1960,| as proposed 
by the Company. 

5. That net operating income from system-wide 
mass transportation operations for the future test period 
ending December 31, 1960, is estimated to be $660,146. 

6. That system operating revenues applicable to 


mass transportation operations for the future test period, 


at present rates, are estimated to be $26,708,655, 
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7. That the system rate base applicable to mass 
transportation operations, for the future test period, 
determined by giving equal weight to net original) cost and 
to purchase price of the property is $16,016,810. 

8. That net operating income of $660,146 for the 
future test period will provide the Company with a return 
of 2.47% on gross operating revenues of $26,708,655 and a 
return of 4.12% on the rate base of $16,016,810. 

9. That the District of Columbia fare structure 
originally proposed by the Company of a 25 cent cash fare 
during weekday rush hours, a 20 cent cash fare during all 
other periods, and a 10 cent school fare would provide the 
Company with a return of 5.58% on adjusted gross operating 
revenues of $29,015,408 for the future test period, and a 
return of 10.10% on the rate base of $16,016,810. 

10. That the District of Columbia fare structure 
proposed by the staff of the Commission of a 25 cent cash 
fare, tokens at 5 for $1.00, and a 10 cent school fare, 
together with a comparable increase in fares from/|the 
Company's other mass transportation operations, will pro- 
duce net operating income on a system-wide basis flor the 
future test period, in the amount of $1,143,249. 

ll. That net operating income of $1,143,/249 for 


the future test period will result in a return of 4.10% on 
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adjusted gross operating revenues of $27,872,478 under the 


fare structure proposed by the staff, and a return of 7.144 


on the rate base of $16,016,810. 


Conclusions 


Upon consideration of the record in this proceeding 


and the specific Findings hereinabove made, the Commission 


concludes: 


1. That the gross operating revenue method should 


be utilized to fix rates in this proceeding. 


2. That system operating revenues applicable to 


mass transportation operations for the future test period, 


in the amount of $26,708,655, afford a proper basis for 


measuring the Company's level of earnings at present fares, 


under the gross operating revenue method for fixing rates. 


3. That the "rate base-rate of return" 


of fixing rates affords a sound basis for testing 


method 


the 


reasonableness of the rate of return computed under the 


gross operating revenue method of fixing rates. 


4. A return of $660,146 for the future 


test 


period at present fares, equivalent to a rate of return of 


2.47% on gross operating revenues of $26,708,655, 


on a rate base of $16,016,810, is below the range 


or 4.12% 
of what 


we consider to be a fair and reasonable return and, 


accordingly, the Company is entitled to some increase in rates. 
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5. That the fare structure proposed by| the Company 
of a 25 cent cash fare during weekday rush hours,/a 20 cent 
cash fare during all other periods, and a 10 cent|school fare 
would not be in the public interest and should be rejected 
because it would be discriminatory and the resulting return 
would be excessive under either the gross operating revenue 
method or rate base method of fixing rates. 


6. That the alternate fare structure proposed 


by the Company of a 25 cent cash fare, tokens at 5 for $1.10, 


and a 10 cent school fare would not be in the public interest 
and should be rejected because the resulting return would be 
excessive under either the gross operating revenue or rate 
base method of fixing rates. 

7. That the fare structure proposed by |the Company 
of a 25 cent cash fare, and a 10 cent school fare,| to become 
effective November 1, 1960, should be rejected because 
estimates of revenues and expenses beyond a future twelve 
month period are so conjectural as to be unreliable as a 
basis for fixing rates. 

8. That the net operating income of $1,143,249, 
for the future test period, resulting from the fare structure 
proposed by the staff of the Commission of a 25 cent cash 
fare, tokens at 5 for $1.00, and a 10 cent school fare, 


together with a comparable increase in fares from the 
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Company's other mass transportation Operations, will provide 
the Company with a fair rate of return as measured) on either 
the gross operating revenue or the "rate base-rate| of return" 
method of rate-making. 
9. That a return of $1,143,249, equivalent to a 
rate of return of 4.10% on gross operating revenues or 7.14% 
on rate base, falls within the range of what we consider to 
be a fair rate of return and will enable the Company to meet 
its interest requirements, to pay reasonable dividends, to 
permit retention of a reasonable proportion of earnings in 
the business, to provide a margin for unforeseen contingencies, 
and to attract the necessary capital to meet its future 
capital requirements. 
10. That a District of Columbia fare structure 
consisting of a 25 cent cash fare, tokens at 5 for $1.00, 
and a 10 cent school fare, affords a practical method of 
fare collection, is just, reasonable, and non-discriminatory 


and should be approved. 
NOW, THEREFORE, IT IS ORDERED: 


That effective on and after 4:00 a.m., Sunday, 


March 6, 1960, the present schedule of fares for D.|C. 


Transit System, Inc., for transportation of passengers 


within the District of Columbia is hereby cancelled, and 
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that the said Company is hereby authorized and aa) 


charge the following rates of fare for transportat 
passengers within the District of Columbia: 

Cash Fare - 25¢ 

Token Fare - 20¢, to be sold in units of 5 for 


School Fare - 10¢, with tickets to be sold in 
of 10 for $1.00 or 20 for $ 


A TRUE COPY: By the Commission: 


Norman B. Belt 
Chief Clerk Executive Secretary 


ected to 


on of 


$1.00 


units 
2.00. 
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OPINION OF THE COMMISSION 
(Dated March 31, 1960) 


PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA 


March 31, 1960 


P.U.C. No. 3628 
FORMAL CASE NO. 471 


In the Matter of Petition of D. C. Transit 
System, Inc. for Change in Schedule of Rates 


OPINION IN SUPPORT OF 
FINDINGS, CONCLUSIONS, AND ORDER 
PROMULGATED MARCH 2, 1960 
(Order No. 4631) 
On March 2, 1960, the Commission ‘promulgated Order 
No. 4631 wherein it set forth its Findings and Conclusions. 
On the basis of said findings and conclusions the Commission 


ordered the Company to cancel the schedule of fares then in 


effect and to charge on and after 4:00 a.m., Sunday, March 6, 


1960, the following rates of fare for transportation of passen- 
gers within the District of Columbia: 
Cash Fare - 25¢ 
Token Fare - 20¢, to be sold in units of 5 for $1.00 


School Fare - 10¢, with tickets to be sold in units 
of 10 for $1.00 or 20 for $2.00 
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In said Order No. 4631 the Commission stated that 
time did not permit the preparation and issuance off an 
opinion in the detail usually promulgated by the Commission 
in rate proceedings and that detailed reasons supporting the 
findings and conclusions therein made would be filed as 
promptly as possible after March 6, 1960. 

Pursuant thereto the Commission sets forth below 
the detailed reasons upon which its Findings, Conclusions, 
and Order were predicated. 
Utilization of Gross Operating Revenue Method of Rate Making 

The Company has contended in this proceeding that 
its rates should be established under the gross operating 
revenue methoa.t In support of its contention the |Company 
cites Section 4 of Public Law 757, 84th Congress, 2d Session 
(70 Stat. 598), approved July 24, 1956 (hereinafter referred 
to as the "Franchise Act"). Section 4 provides as /follows: 

"It is hereby declared as a matter of legislative 

policy that in order to assure the Washington /Metro- 
politan Area of an adequate transportation system opera- 
ting as a private enterprise, the Corporation, in ac- 
cordance with standards and rules prescribed by the 
Commission, should be afforded the opportunity of earn- 
ing such return as to make the Corporation an jattrac- 


tive investment to private investors. As an incident 
thereto the Congress finds that the opportunity to 


1sithough the Franchise Act speaks of a return on 
gross operating revenues, this is merely another way of re- 
ferring to operating ratio. 


* 
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earn a return of at least 6-1/2 per centum net after 
all taxes properly chargeable to transportation opera- 
tions, including but not limited to income ta 
either the system rate base or on gross operat 
revenues would not be unreasonable, and that the 
Commission should encourage and facilitate the shift- 
ing to such gross operating revenue base as promptly 
as possible and as conditions warrant; and if] condi- 


tions warrant not later than August 15) 10587] ***"in- 
pasissapplied]| = | 
This Commission in the past has employed|the rate 

base method in fixing the rates to be charged by this Company 
and its predecessor, Capital Transit Company. The/use of the 
gross operating revenue method of rate making in the District 
of Columbia was proposed for the first time under Public 
Law 757. Since the enactment of the Franchise Act |the 
Company has repeatedly urged this Commission to adopt the 
gross operating revenue method. The Commission was requested 


by the Company to adopt the gross operating revenue method in 


the Company's first rate proceeding filed on May 2, 1958. In 


that proceeding (Formal Case No. 460) the Commission in its 
"Findings of Fact and Conclusions" promulgated August 28, 
1958, stated: 


"The Company proposed that the determination in 
this proceeding should be made under the operating ratio 
method whereby it would be afforded the opportunity of 
earning 6-1/2 per cent on gross operating revenues, 
even though rates were not requested in this proceed- 
ing to provide such a return. The testimony of both 
of the staff witnesses was to the effect that [the adop- 
tion of the operating ratio method was directly related 
to the conversion requirement of Section 7 of ithe 
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Franchise Act, and the related increase in the invest- 
ment incident thereto. It was their opinion that the 
conversion program has not progressed to the point where 
conditions at this time warrant shifting to the opera- 
ting ratio method. In this we concur, and accordingly 
find that present conditions do not warrant shifting to 
such gross operating base method." 


On January 14, 1959, the Company by letter (Exhibit 
No. 3) requested a decision from the Commission as |to when 
it would approve the adoption of the gross operating revenue 
method for the determination of the return to be earned by 
the Company. On January 27, 1959, the Commission neplied 
(Exhibit No. 5) in part as follows: 
"* * *It is the considered view of the Commission 
that the major conditions to be met by the Company be- 
fore a shifting to gross operating revenue method is 
warranted, would include compliance with the following: 
"(1) A conversion of street railway operations to 
bus operations measured by abandonment of not [less than 
55 per cent of street railway track on the basis of 
mileage; or 
"(2) Completion of not less than 51 per bent of 
the conversion program as measured on the basis of new 
buses purchased (or committed to be purchased)] to re- 
place retired street cars; and 
"(3) Adoption of a firm program of gradually re- 
placing existing buses which are more than 16 years of 
age. * * eM 
The Commission has been mindful of the legislative 
policy as enunciated by Congress in Section 4 of the Franchise 


Act that we should encourage and facilitate a shifting from 


the system rate base to the gross operating revenue! base "as 


promptly as possible and as conditions warrant." It is 
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apparent from the very language of the Franchise Ad 


t that 


Congress intended for this Commission to adopt the gross 


operating revenue method, leaving to us the sole du 
determining the time when such adoption should take 
In other words, Congress has charted a course which 
Commission can postpone for cause but cannot change 


In light of the declaration of Congress, 


ty of 
place. 
this 


ry 


we are 


unable to reconcile the opposition of some of the parties 


in this proceeding to utilizing the gross operating 


revenue 


method of fixing rates. An intervenor's witness (Dr. Ezekiel 


Limmer) testified that, although he had not read th 


Act, he opposed the theory of the gross operating r 


e Franchise 


evenue 


method in rate proceedings, and that such method would not 


be "proper" or "warranted" at any time under any conditions 


even though he was aware of the fact that for many 
Interstate Commerce Commission has employed Bross o 


revenues in fixing motor bus rates. The same witne 


years the 
perating 


ss testi- 


fied that the gross operating revenue method is nothing more 


than a cost plus method and therefore undesirable. 
validity of this argument is open to question for, 
final analysis, every rate determination is nothing 
than the sum of cost plus a reasonable profit. 


The Commission does not feel that it isn 


The 
in the 


more 


ecessary 


in this proceeding to discuss or to pass upon the merits of 
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the gross operating revenue method of rate fixing .F Suffice 


it to say, it is the opinion of the Commission that the 
Franchise Act explicitly prescribes the use of the| gross 
operating revenue method as soon as possible and as condi- 
tions warrant, and, accordingly, this Commission has no re- 
course but to adopt such method if conditions warrant. The 
Franchise Act did not enumerate the conditions whith would 
warrant the adoption of the gross operating revenue method. 
Our problem therefore has been to determine the intent of 
Congress as to just what conditions would warrant a shifting 
to the gross operating revenue method and to determine 
whether the Company has met those conditions. 

The Commission in its letter to the Company of 
January 27, 1959, laid down two conditions that should be 
met before a shifting to the gross operating revenue method 
would be warranted, namely: that the Company would have to 

2 

We are aware that the gross operating revenue 
method has been used by the Interstate Commerce Commission 
and by many state regulatory commissions to regulate the 
motor carrier industry. These state commissions include 
California, Connecticut, Florida, Hawaii, Illinois, Indiana, 
Kentucky, Maine, Massachusetts, Michigan, Utah, Washington, 
and Wisconsin. We are also aware of the fact that |the 
ordinary "rate base-rate of return" approach to allowable 
earnings is not as reliable a gauge in the case of |a transit 
company as it is in the case of electric, gas, and |telephone 
utilities, for the reason that the revenues and expenses of 


transit companies are both relatively high as measured against 
their plant accounts. 
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(1) make substantial progress in converting street /railway 
operations to bus operations, and (2) adopt a firm program 
of gradually replacing existing buses which are more than 
16 years of age. 

With respect to the first condition, the |Commission 


specified that conversion to bus operations would be deemed 


substantial if (a) not less than 55 per cent of the street 


railway track was abandoned, or (b) if not less than 51 per 
cent of the conversion program as measured on the basis of 
new buses purchased or committed to be purchased to replace 
retired street cars was completed. 
The evidence of record in this proceeding shows 
that before the close of the hearing the Company had success- 
fully met both of the foregoing considerations relating to 
conversion. With respect to track abandonment, the record 
shows that by January 3, 1960, the Company had abaridonea 
61.1 per cent of street railway track on the basis of mileage 
(Exhibit No. 6), or 6.1 per cent more than required by the 
Commission. With respect to new buses purchased to replace 
retired street cars, the record shows that 100 new buses 
were delivered in the fall of 1958, that 75 new busles were 
delivered in the fall of 1959, that 25 new buses were 
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scheduled for delivery before the end of 1959,3 and 


that 


100 new buses were scheduled for delivery in the spring of 


1960." The first two deliveries, aggregating 175 buses, 


constituted 55.5 per cent of the buses required to lreplace 


street cars, or 4.5 per cent more than required by |the 


Commission. With the delivery of the next 25 buses, the 


aggregate of 200 buses constituted 63.5 per cent, or 12.5 


per cent more than required by the Commission. With the 


delivery of the next 100 buses, the aggregate of 300 buses 


will constitute 95.2 per cent, or 44.2 per cent more than 


required by the Commission. On the basis of the foregoing 


the Commission finds that the Company has complied with the 


condition relating to the conversion of street railway 


operations to bus operations. 


With respect to the second condition, that the 


Company adopt a firm program of gradually replacing 


existing 


buses which are more than 16 years of age, the record dis- 


closes that in addition to the 100 buses presently on order 


the Commission is advised that this group 
buses was, placed in service on January 3, 1960. 
Athe Commission is advised that this group 
buses will be placed in service during March 1960. 
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for delivery in the spring of 1960 the Company duri 
the course of the hearings, through its witness Fla 
committed itself to a firm program of purchasing 10 
in 1961 and 100 buses in 1962. Staff witness Falk 
the adequacy of the Company's replacement program a 
out that at the end of 1962 when the conversion pro 
scheduled for completion there will still be 175 bu 
than 20 years of age. He testified that the replac 


program to which the Company is now committed was i 


ng 

nagan 

O buses 
questioned 
nd pointed 
gram is 
ses more 
ement 


nadequate 


and recommended that the Company be required to commit itself 


to purchase 125 buses in each of the years 1961, 19 
1963. 


We agree with the staff that a more exten 


placement program than that proposed by the Company 


desirable, both from the standpoint of benefit to t 
public in comfort and service and to the Company in 
and efficiency of operation, but we believe it woul 
wise to require the Company to commit itself at thi 


making heavy capital outlays for a period in the fu 


operating revenues and expenses cannot be forecast w 


reasonable accuracy. We believe that the sounder c 


follow is to adopt a replacement program which the 


62, and 


sive re- 
would be 
he riding 
economy 
a be un- 
s time to 
ture when 
ith any 
ourse to 


Company 


ean meet financially and which has a reasonable assurance of 
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being successfully attained. The Commission will adopt a 
policy of making a continuous study of the need for replac- 
ing over-age buses and, as well, of the financial ability of 
the Company to satisfy such need. If, in the future, the 
need for new buses becomes more acute than at present the 
Commission will initiate appropriate action to require the 
Company to step up its replacement program. Moreover, we 
eannot foresee the possible effect on the Company of legisla- 
tion pending in the Congress to create a temporary) National 
Capital Transportation Agency and to authorize creation of a 
National Capital Transportation Corporation. Until present 
plans to develop a unified and integrated system of trans- 
portation for the National Capital Region progress|.to the 


point when the impact of such plans on private transit can 


be evaluated, we believe it desirable to adopt a moderate 


policy in the area of bus replacement. On the basis of the 
foregoing the Commission finds that the Company has sub- 
stantially complied with the condition that it adopt a 
firm program of gradually replacing existing buses|which 
are more than 16 years of age. 
After giving careful study to the provisions of the 
Franchise Act, and after careful consideration of the evidence 
of record bearing on the issue of whether the gross operating 
revenue method should now be adopted in fixing the |rates of 
the Company, the Commission finds that the Company |has complied 
substantially with the intent of the Franchise Act /and with 
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the conditions heretofore indicated by the Commission as 
warranting the utilization of the gross operating revenue 


method for rate making purposes in keeping with the |legisla- 


tive policy declared in Section 4 of the Franchise Act, and 


concludes that the gross operating revenue method should be 
utilized to fix rates in this proceeding. 
The Company has contended that adequacy of earnings 
should be measured entirely on the basis of gross operating 
revenues. Although we have concluded that the gross opera- 
ting revenue method should be utilized to fix rates jin this 
proceeding, we do not agree with the contention that the 
gross operating revenue method should be the sole determi- 
nant of the reasonableness of rates. The gross operating 
revenue method and the "rate base-rate of return" method are 
both valuable indices of the reasonableness of the earnings 
of a transit company. We have long recognized that [the theory 
employed in determining the amount of revenue required by a 
transit company is immaterial so long as the end result-- 
the amount allowed--is adequate to enable the Company to meet 
its interest requirements, to pay reasonable dividends, to 
permit retention of a reasonable proportion of earnings in 
the business, to provide a margin for unforeseen contingencies, 
and to attract the necessary capital to meet its future 


capital requirements. In utilizing the gross operating 
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revenue method we fully recognize the need for checking the 
reasonableness of the return earned under that method. All 
of the witnesses on this subject agreed that there is no formula 
for determining what constitutes a fair return on|gross operat- 
ing revenue, and that such return must, of necessity, be the 
result of Commission judgment in relationship to the facts sur- 
rounding a particular situation. Where judgment must be used, 
it is desirable to apply checks thereon if proper|and related 
checks are available. The witness Roberts for the staff of the 
Commission testified that due regard should be given to the rate 
of return that would be earned on the rate base as a check on the 
reasonableness of the rate of return computed under the gross 
operating revenue method. The Commission notes that other 
jurisdictions have pointed out the desirability of utilizing 
the rate of return on rate base as a check on the |/reasonableness 
of the rate of return computed under the gross operating revenue 
method. Where a rate base is available, as in the case here, 
such a check can be readily made, thereby furnishing an appropri- 
ate means of measuring the reasonableness of the rate of return 


computed under the gross operating revenue method, On the basis 


of the foregoing, the Commission finds that the "rate base-rate 


of return" method of fixing rates affords a sound |basis for 
testing the reasonableness of the rate of return computed under 
the gross operating revenue method of fixing rates, and 
concludes that the "rate base-rate of return" method should 


be employed in this proceeding to test the reasonableness 
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of the rate of return computed under the gross operating 
revenue method. Accordingly, we deem it necessary in this 
proceeding to make a rate base determination. 
Test Periods for Determining Level of Earnings 
In the presentation of its case, the Company used 
the twelve months ended September 30, 1959, for determining 
its actual level of earnings for a past test period and the 
twelve months ending December 31, 1960, for measuring its 
estimated level of earnings for a future test period. 
No issue was raised by any party to the proceedings 
with respect to the test periods above noted. The witnesses 
for the staff and intervenors also used these periods for 
purposes of their testimony and exhibits. We find that the 
twelve months ended September 30, 1959 offer the latest practic- 


able test period available to determine the Company's actual 


level of earnings, and that the calendar year 1960 is an 


appropriate period to be used for forecasting operating results 

for the future, after giving effect to appropriate adjustments 

for changes in the level of revenues and expenses. 
The nature of the Company's application, whereby it 

requested the Commission to approve at this time two increases 

in fare, the first to become effective immediately, and the second 

to become effective approximately one year in the future, is, 


insofar as we have been able to determine, unique jin the annals of 
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regulatory practice. In support of its request for| a second 

inerease in fares the Company offered testimony and) exhibits 

based upon projected operating results for the calendar years 

1961 and 1962. 
We believe that the operating and economic un- 

certainties of the transit industry in general, by reason of 

the trend of decline in passengers and increase in joperating 

costs, are such as to render long range prophecies jof little 

value as a basis for fixing rates. More particularly, the evi- 

dence of record in this case clearly demonstrates that where a 

Company is in the throes of a major conversion from street rail- 

way to bus operation, guide lines are virtually nonexistent. 

While it is not unusual in regulatory practice to forecast opera- 

ting results for a reasonable period as a basis for fixing rates, 

we know of no precedent, nor does the record in this case establish, 

any valid basis for the forecasting of operating results for more 

than one year in the future. Accordingly, the Commission finds 

that the estimates of operating results for the years 1961 and 

1962 are not sufficiently reliable to serve as a basis for pro- 

viding, at this time, for an increase in rates to become effective 


November 1, 1960, as proposed by the Company and therefore esti- 


mates of operating results for a period beyond December 31, 1960 


should be rejected. 


NET OPERATING INCOME 
Three witnesses presented testimony land exhibits 
showing estimated net operating income for the future test period, 
twelve months ending December 31, 1960, at present |fares, as 
follows: 


Mass 
Total teen ep or bar Aer 
Operations . Operations 


Witness Flanagan forgthe Company 
(Exhibit No. 10-A) 

Witness Falk for the staff of the 
Commission (Exhibit No.39) $586,192 $ 660,146 

Witness Harris for the intervenors 
(Exhibit No. 54-A) $ +6 $1,141,273 


$218,875 $ 265,621 


Based on their respective calculations, Flanagan 
and Falk both testified that the Company was entitled to some in- 
crease in rates, although in substantially different amounts. 
Harris testified that on the basis of his estimate of net opera- 
ting income shown above, which is after provision for payment of 
motor vehicle fuel taxes, the return at present fares would be 


at such a level as to warrant no increase in fares at this time. 


Dafter excluding estimated net ears from 


limousine Spr ERC LOne and from charter and sightseei operations. 
After adjustment for errors in original Exhibit 

No. 10 showing net operating income of $101,016 and| $165,413 

respectively. Related exhibits were similarly adjusted. 
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Both the Company witness and the staff witness used 
as a starting base for their projection of revenues|and expenses 
for the future test period figures for the twelve months ended 
September 30, 1959, as recorded on the books. Adjustments were 
made to a going level basis to give effect to changes in the level 
of revenues and expenses that were in effect for only a portion of 
the twelve-month period ended September 30, 1959, and also for known 
changes in expenses that would be in effect for alljor a portion of 
the twelve months ending December 31, 1960. A comparison of the 
difference in net operating income applicable to total operations, 
prior to allocation to limousine operations and to charter and 


sightseeing operations, together with the differences in the various 


adjustments proposed by the two witnesses, are summarized and dis- 


cussed hereafter. 


Company 
Witness 
(Exhibit No. (Exhibit No. 
10-A ) Differences 
Operating Revenues ,001,5 
Operating Revenue Deductions: 
Operating expenses 23,446, 444 23, 292,023 154,421 
Taxes, other than income 
taxes 751,892 738,570 13,322 
Income taxes 246,096 4232 432 - 97,336 
Depreciation 2,987,925 2,691,015 296,910 
Amortization of acquisition ; 
adjustment - 1,033,904 - 1,033,904 -- 
Provision for track removal 
and repaving 1,044,196 1,044,196 -- 
Total 27,442,649 27,075, 332 367317 


Net Operating Income $ 218,875 $ 586,192 $-367, 317 


(a) Operating Revenues 

It will be noted from the above that 
difference in the estimates of operating revenues by 
nesses. 


ment contract operations in the amount of $106,014 b 


loss of certain Government contract work effective a 


1959. 


effect to an estimated increase in rental revenues f 


Other operating revenues were increased by $3 


of the Company's properties which were leased out fo 

of the twelve months ended September 30, 1959. Wef 

$27,661,524 represents a reasonable estimate of oper 

at present fares for the twelve months ending Decemb 
(b) Operating Expenses 

The adjustments to operating expenses 


the two witnesses are summarized as follows: 


Staff 
Witness 


Company 
Witness 


Increased labor costs based on 
changes in labor rates during 
the twelve months ended 
September 30, 1959 

Increased labor costs and re- 
lated fringe benefits based 
on changes subsequent to 
September 30, 1959 

Reduction in provision for 
Injuries and Damages based 
on the net reduction in 
operating revenues 

Reduction to exclude improper 
charges to operating expenses - 


$ 297,267 $ 297,26 
672, 284 672, 28 


3,00 
34,80 


3,009 
9,958 


there is no 


the two wit- 


Both estimates reflect a reduction in revenues from Govern- 


y reason of the 
s of July l, 
5,220 to give 
rom certain 

r only a portion 
ind that 

ating revenues 


er 31, 1960. 


proposed by 


Difference 


v $ 


mn 


i] 
0 


Ala 


Company Staff 
Witness Witness Difference 


Reduction in expenses related to 
reduction in Government con- 


tract operations - 75,731 -. 76.982 - 1,251 


Reduction in expenses related 
principally to conversion from 
rail to bus operations on 


January 3, 1960 - 579,775 -708,103 -128,328 
Net Increase in Expenses $ 301,078 $ 146,657 $154,421 


The reduction for improper charges to operating 


expenses proposed by the staff in excess of the adjustment pro- 


posed by the Company witness represents expenditures during the 


years 1957 and 1958, principally for architectural fees, in con- 


nection with planning for the construction of terminal buildings 


and bus shelters. The staff witness testified that 


no construc- 


tion has been undertaken up to the present time, and that if and 


when construction is undertaken, all or some portion of these 


charges might be properly charged to fixed capital accounts, but 


they would not, in his opinion, constitute a proper 


charge to 


operating expenses under any condition. The witness for the Com- 


pany predicated the charge to operating expenses on 
the expenditures being in the nature of development 


interest of improved service, and on the assumption 


the basis of 
costs in the 


that the termi- 


nals would produce operating revenues to the benefit of the riding 


public. We cannot accept either of the reasons advanced by the 


Company witness as justifying, under sound regulatory accounting, 
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the charge to operating expenses. We find that the adjustment 
proposed by the staff witness to exclude $24,842 from operating 
expenses is a proper adjustment. 
The difference of $1,251 in the two/estimates for 
the reduction in operating expenses related to the |reduction in 
Government contract operations is so minor that the estimate of 
either witness could be accepted as reasonable. The Company did 
not question the propriety of the slightly higher estimate pro- 
posed by the staff witness, and we will accept his jadjustment with 
respect to this item. 
It will be noted that there is a substantial 
difference in the estimates of the two witnesses off the savings 
that will be realized by reason of the reduction in rail opera- 
tions and the partially offsetting increase in bus joperations re- 
sulting principally from the conversion of the three street car 


lines to bus operations on January 3, 1960. The Company witness 


estimated a net reduction in over-all expenses aie the year 


1960 of $579,775, while the staff witness estimate a net reduc- 
tion of $708,103, or a difference between the two estimates of 
$128,328. 
As shown by Schedule 1-A of Exhibit No. 10-A, the 
Company witness estimated that rail operating expenises would be 
reduced in the total amount of $2,021,641 based on B reduction of 


431,440 car hours, times the cost per hour of certain items of 
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expense considered to vary directly in relation with the reduction 
in car hours. Correspondingly, bus operating expenses were in- 
creased by $1,441,866 based on an estimated increase of 340,095 
bus hours. Under this procedure a number of items of expense 
were not affected by the conversion of the three lines on January 3, 
1960. 
The record shows that, based on Exhibit No. 10 as 
originally presented by the Company, rail hours were reduced by 
43.6% while rail operating expenses were reduced by| only 24.1%. 
Correspondingly, bus hours were increased by 15.3%,| whereas bus 
expenses were increased by only 9.3%. Under questioning by staff 
counsel with respect to these substantial variations in the per- 
centages of change in the number of hours operated and the related 
expenses, the witness for the Company stated that he had followed 
the same procedure that has been followed for many years in rate 
proceedings before this Commission in adjusting for| changes in the 
level of expenses incident to reduced operations. He made no dis- 
tinction between adjusting for minor variations in the level of 
operations from year to year and, as inthis case, a/major shift 
of approximately 50% of existing rail operations to| bus operations. 


He further stated that no effort was made to adjust| other elements 


of cost beyond that shown by his exhibit by reason of his inability 


to estimate accurately the extent of such change until there has 


been complete conversion of the rail operations. 
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The staff witness, as shown by Sheets 5]/and 6 of 
Schedule 1, Exhibit No. 39, estimated that there would be a 
reduction of $3,716,981 in rail operating expenses with a 
partially offsetting increase in bus operating expenses in the 
amount of $3,008,878. These estimates give effect not only to 
expense items that would be reduced by reason of the substitu- 
tion of buses for streetcars, but also to expense/items that 
were tranferred from rail operations to bus operations, even 
though no change in the amount of the expenses woyld result. 
The witness testified that unless this procedure is followed, 
unit costs to be used as a basis for allocating bus operating 
expenses to charter and sightseeing operations would be under- 
stated. This is so by reason of relating bus hours or bus miles 
which give effect to the January 3rd conversions to expenses that 
were not fully adjusted for the effect of such conversions. 


The Company took particular exception to the staff ad- 


justment reducing the item of rail operating expenses for main- 


tenance of way and structures by $229,488, or from $464,549 to 
$235,061. Under the Company proposal the estimated cost of main- 
tenance of way and structures would remain at $464,549 even though 
there has been an abandonment of approximately 50% of existing rail 
facilities. The record shows that the Company's budget for 1960 
includes $320,000 for the item of maintenance of way and structures. 
This amount is $144,000 less than the estimate included in the 


Company exhibit. 
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We recognize that precise estimates fannot be made 
of changes in operating expenses as a result of conversion. On 
the other hand, we cannot accept as reasonable the Company con- 
tention that because the effects of conversion cannot be precisely 
measured at this time, no effort should be made to arrive at a 
reasonable estimate of same. We are of the opinion] that the pro- 
posal by the staff witness represents a reasonable estimate, and 
that the estimated reduction of $708,103 in operating expenses re- 
lated principally to the conversions from rail operations to bus 
operations which took place on January 3, 1960, is a proper ad- 
jJustment and should be adopted. 

The intervenors proposed no adjustments to opera- 
ting expenses and adopted the adjusted expense figures shown by 
the staff exhibits. 

Based on the foregoing, we find that] operating ex- 


penses in the amount of $23,292,023 applicable to the twelve months 


ending December 31, 1960, prior to allocation to limousine opera- 


tions and to charter and sightseeing operations, represents a 
reasonable estimate of such expenses for purposes of this pro- 
ceeding. 


(c) Taxes, Other Than Income Taxes 
As heretofore shown, the difference in taxes, other 


than income taxes, as estimated by the witnesses Flanagan and Falk, 
amounts to only $13,322. There was complete agreement by the two 


witnesses with respect to the following adjustments: 
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Inerease in payroll taxes based on increased 
labor costs $105,351 
Increase in payroll taxes based on increased 
F.I.C.A. tax rates and taxable base 44,310 
Adjustment to exclude credit for overaccruals 
in operating taxes in prior years 8,217 
Adjustment to include estimated liability 
for motor vehicle fuel taxes applicable 
to limousine and charter operations 10,193 


Total $168,071 


In addition to the foregoing adjustments, the Company witness re- 


duced payroll taxes in the amount of $2,984 based on a reduction 
in labor charges related to the reduction in Government contract 
operations heretofore referred to. A similar adjustment was pro- 
posed by the staff witness in the amount of $1,680,| or $1,304 less 
than the adjustment proposed by the Company witness| The staff 
witness also proposed an adjustment reducing payroll taxes by 
$14,626 based on the estimated reduction in labor costs incident 
to the conversion from rail to bus operations. No similar adjust- 
ment was proposed by the Company witness. No exception was taken 
to the accuracy of the last two adjustments proposed by the staff 
resulting in a net difference of $13,322 in operating taxes as 
estimated by the two witnesses. 
The witness for the intervenors proposed an ad- 
justment to reduce estimated payroll taxes as developed by the 
staff witness, after allocation to charter and sightseeing opera- 
tions, by $41,443. The basis for this adjustment is not entirely 


clear from the record, but it is apparent that the adjustment pro- 
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posed by this witness does not give proper consideration to the 
estimated increase in payroll taxes resulting from an increase in 
the taxable wages for F.1.C.A. purposes from $4,200 |to $4,800. 
Accordingly, we cannot accept the adjustment proposed by the in- 
tervenors' witness. 
Based on the foregoing, we find that operating 
taxes, other than income taxes, for the twelve months ending 
December 31, 1960, in the amount of $738,570, prior |to allocation 
to limousine operations and to charter and sightseeing operations, 


represents a reasonable estimate for purposes of this proceeding. 


(a) Depreciation and Amortization 


Depreciation 

Amortization of Acquisition Adjustment 

Provision for Track Removal and Repaving 

The three foregoing items are in a number of re- 

spects related, particularly in the treatment accorded them by 
the witness for the intervenors, and neither item can be considered 
entirely independent of the other two. We will, ac¢ordingly, dis- 
cuss all three items in this section of our opinion, However, since 
the recommendations of the intervenors' witness differ so materially 
from those of the Company witness and the staff witness, we will 


first discuss the differences in the proposals of the latter. The 


results of their recommendations are summarized as follows: 


Company Staff 
Witness Witness 
Exhibit 10-A Exhibit 39 


Depreciation based on Original Cost $ 2,987,925 $ 2,691,015 
Amortization of Acquisition Ad- 
justment -1,033,904 -1,033,904 
Provision for Track Removal and 
Repavirg 1,044,196 1,044,196 


Total Depreciation and Amortization $ 2,998,217 $ 2,701, 307 


From the above summary, it can be seen that the pro- 
vision for depreciation and amortization proposed by the Company 
witness exceeds that of the staff witness by $296,910, and this 
difference is related wholly to the provision for depreciation. 
With respect to the other two items, the proposals by both wit- 
nesses are in accordance with directives heretofore|issued by this 
Commission and discussed fully in our Findings and Certification 
issued under date of November 27, 1957, P.U.C. No. 3592-57, in the 
matter of determining the Company's liability for motor vehicle 
fuel taxes for the twelve months ended August 31, 1957, under the 
provisions of Section 9 of the Company's franchise. 

Briefly, the credit for amortization |of acquisition 
adjustment in the amount of $1,033,904 is the annual write-off of 
the total amount of $10,339,041, which is the excess of depreciated 
original cost of road and equipment acquired by D. @. Transit System, 
Inc. from Capital Transit Company over that portion jof the purchase 


price assignable to road and equipment. The record shows that the 
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amortization of this excess over a ten-year period was adopted 


in lieu of distributing the purchase price of the pr 
all of the items of property acquired. That is tos 


erty is recorded on the books of D. C. Transit Syst 


original cost to Capital Transit Company, in accorda 


the provisions of the Uniform System of Accounts, an 
tion is accrued on the basis of original cost, with 
eredit for amortization of the acquisition adjustmen 
reduce the provision for depreciation to the basis o 
on the purchase price of the property. We approved 
in the 1958 rate proceeding and in prior motor vehic 
‘determinations and find no reason for changing that 
purposes of this proceeding. 

Provision for track removal and repav 
amount of $1,044,196 represents the annual provision 
cost of track removal and repaving estimated at a to 
$10,441,958, said total cost to be provided equally 
year period from August 15, 1956. The estimated tot 
track removal and repaving is based on the average o 
estimate of $11,883,916 and an estimate by the staff 
Commission of $9,000,000, in both instances contempl 


plete removal of the entire track structure. 


operty over 
ay, the prop- 
lem, Inc. at 

nee with 

a deprecia- 

an offsetting 

it to effectively 
f depreciation 
this procedure 
le fuel tax 


position for 


ing in the 
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tal cost of 
over a ten- 
al cost of 
f a Company 
of the 


ating com- 


A question has been raised by intervenors in this 


proceeding as to why funds provided for track remova 


1 and repaving 


50 a 


are not segregated in a separate fund and invested in such a way 


as to earn interest which might be applied to reduciing track re- 


moval and repaving costs to be charged to the customers. The 


Commission has given full consideration to the matt 
gating these funds in the past, and in recognition 
pany's cash needs in connection with acquisition of 


it was concluded that the public interest would be 


er of segre- 
of the Com- 
new buses, 


served by not 


requiring segregation of cash funds in a separate cash account. 


We find nothing in this record to justify a different conclusion 


at this time. 

A question has also been raised with 
adequacy or inadequacy of the provision that is pre 
made for track removal and repaving. Up to the pre 
there has been only a limited amount of track remov 
paving work undertaken, so that sufficient data are 
able for testing the adequacy or inadequacy of the 
The Commission recognizes that the provision now be 
based on engineering estimates which may prove to b 
cessive or deficient by actual experience. We have 


our intention of keeping this matter under study wi 


respect to the 
sently being 
sent time, 

al and re- 

not now avail- 
provision. 

ing made is 

e either ex- 
indicated 


th a view to 


making such adjustments as might be found appropriate in the 


future. Pending further experience, we find for purposes of this 


proceeding that the annual provision of $1,044,196 for track re- 


moval and repaving is reasonable. 
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Reference is now made to the item for depreciation 
based on original cost of the property, wherein the estimate of 
the Company witness exceeds that of the staff witness by $296,910. 
The estimates of both witnesses are based primarily on deprecia- 
tion rates prescribed by this Commission, which became effective 
as of July 1, 1953, by Order No. 4001 While there are minor 
differences in the estimates by the two witnesses with respect to 
depreciation to be allowed on new buses to be acquired, and with 
respect to old buses scheduled for retirement during] the year 1960, 
the major difference in the two estimates is related| to the pro- 
vision for extraordinary retirement losses incident to conversion 
from rail operations to bus operations that have already been and 
will be undertaken prior to August 15, 1963, under the provisions 
of the franchise. 

As shown by Company Exhibit No. 10-A,|the estimated 
net undepreciated cost of rail facilities as of December 31, 1959, 
amounts to $5,121,644, and it was proposed by the Company witness 
that this amount be fully recovered over the remaining 43.5 months 
of the conversion period from January 1, 1960 through August 15, 
1963. This would require a monthly provision of $117,738.94 in- 
stead of the present provision of $67,891.25 under rates prescribed 
by this Commission, an increase of $49,847.69 per month or $598,172 


wa’ 


on an annual basis. 


The staff witness agreed with the Company estimate 
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of net undepreciated cost as of December 31, 1959,/in the amount 
of $5,121,644, and that the Company is entitled to) recover this 
amount over some future period. It was his position, however, 
that to make provision for recovery of the entire amount over 
the remaining 43.5 months of the conversion period| would place 
too heavy a burden on the eustomers during this period. It was 
his proposal that we now make provision only for that portion of 
the undepreciated cost that is associated with the| track facili- 
ties that were abandoned on January 3, 1960 using a factor of 
49.40% based on the relation of the single track footage of rail 
facilities abandoned on January 3, 1960, to total track footage 
prior to that date, the undepreciated cost on these facilities 
would amount to $2,530,092. On this basis, additional pro- 
vision of $295,500 per annum would be required over and above 
the provision presently being made on total rail facilities as 
of December 31, 1959. His estimate of depreciation for the 


future annual period in the amount of $2,691,015 reflects this 


additional provision of $295,500, instead of the Company pro- 


posal of $598,172. 
With respect to the undepreciated cost related to 
the remaining track facilities, it was the recommendation of 
the staff witness that provision should be made for recovering 
these costs in the light of conditions existing at|the time 
these facilities are actually abandoned. He directed atten- 
tion to the fact that the depreciation study used as a basis 


for determining the estimated undepreciated cost of rail 
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facilities as of December 31, 1959, was completed/in the early 
part of 1953, and that it is quite possible that a current 
study might result in a somewhat different determination of 
the amount of unrecovered depreciation assignable |to these 
track facilities. The record also shows that under the group 


method of depreciation provided for in our Order No. 4001, 


approximately $1,200,000 of depreciation over and/above origi- 


nal cost has been accrued on buses that have exceeded their 
estimated normal service life of 14 years. The staff witness 
proposed that any excess accruals applicable to over-age buses 
might well be applied as a partial offset to any unrecovered 
depreciation related to rail facilities that might be disclosed 
by a depreciation study. 

It is the opinion of the Commission that until such 
time as a new depreciation study is made, and until we have 
had sufficient experience with the actual cost of|track removal 
and repaving work to test the adequacy or inadequacy of the 
present provision for track removal, the additional provision 
of $295,500 recommended by the staff witness is as far as the 
Commission should go at this time in making separate provision 
for extraordinary retirement loss related to track facilities. 
Numerous precedents can be found where commissions have pro- 
vided for recovering extraordinary retirement losses resulting 
from obsolescence over a reasonable period in the| future. 

The proposals by witness Harris for the) intervenors 


with respect to depreciation and amortization are|reflected by 
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his Exhibits Nos. 51-A and 54-A. As shown by Exhibit No. 54-A, 
the witness has adopted, as a starting base for his determina- 
tion, the revenues and expenses taken from staff Exhibit No. 39 
which shows net operating income of $660,146. It |should be 
pointed out in passing that the figures taken from Exhibit 
No. 39 are after allocation to limousine operations and char- 
ter and sightseeing operations, whereas the adjustment proposed 
by witness Harris for bus depreciation, as well as his adjust- 
ment for F.I.C.A. taxes heretofore discussed, gives no consider- 
ation to the related effect of these allocations. 

The witness states that his adjustments |jare based on 
a consideration of the adequacy of reserve provisions shown by 
the books as of September 30, 1959, as a basis for disposing 
of any remaining value in rail facilities and providing for 
the cost of track removal and repaving. For purposes of his 
study, he treats the unamortized balance in the acquisition ad- 
justment account in the amount of $7,108,091 as aj/reserve, which 
together with the actual balance in the Reserve for Track Re- 
moval and Repaving of $3,216,286 results in a total alleged re- 
serve provision of $10,324,377. Originally he stated this 
amount was available for writing off the net undepreciated cost 
of rail facilities as of September 30, 1959, in the amount of 


$5,121,644, with the remainder being available to|provide for 


the total estimated cost of track removal and repaving on a 


net of taxes basis, as shown by his Exhibit No. 51. Subse- 


quently he submitted a revised Exhibit, No. 51-A,| showing that 
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his alleged reserved provision was insufficient to meet the 
total cost of track removal and repaving to the extent of 
$1,264,515. 

The witness further states that his proposals were 
not related to any consideration of the conditions of the 
agreement dated July 7, 1956, whereby D. C. Transit acquired 
all of the assets of Capital Transit Company. Based on our 
reading of the record, however, we can reach no other conclu- 
sion but that his proposals are based in large measure on his 
speculation of what considerations entered the minds of the 
contracting parties as of July 7; 1956. The record shows that 
as of the time of testifying, he had not read the|agreement and 
was not familiar with the terms thereof. 

The record contains evidence to the effect that the 
purchase price paid by D. C. Transit of $13,540,000 was based 
on a market price of $14.00 per share for the 960,000 shares of 
Capital Transit Company common stock outstanding as of the date 


of the agreement, plus an additional amount of $100,000 to meet 


an offer of another prospective purchaser. What other considera- 


tions may have entered the minds of the contracting parties is 
not a matter of record. Mr. Harris has concluded} however, 
that the purchase price paid by Mr. Chalk as a prudent investor 
was based on writing off all rail facilities as being of no 
value and that the purchase price also reflected the liability 
of the Capital Transit Company for track removal and repaving, 


which he states was assumed by D. C. Transit. 
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We fail to see how rail facilities could be con- 
Sidered as valuless when they had a remaining useful life of 
seven years and were at the time producing annual |revenues of 
approximately $12,000,000. Furthermore, while recognizing 
that the obligation for track removal and repaving may have 
had some bearing on the fact that the property was acquired 
at substantially less than the net depreciated original cost, 
we have been unable to find any evidence as to the extent of 
its effect in dollars on the purchase price. 

The witness relies in large measure for his con- 
clusions with respect to the considerations that entered the 
minds of the contracting parties on the testimony lof the Com- 
pany's Vice President and Comptroller in the 1958 lrate pro- 
ceeding, an excerpt from which is attached to his [Exhibit No. 
51-A. He fails to recognize that this testimony by Mr. Flanagan 
was in support of a proposal by the Company in that proceeding 
that the Company's rate base should be based upon |the net de- 
preciated original cost of the property in the amount of ap- 
proximately $18,000,000, instead of the purchase price rate 
base proposed by the staff of the Commission in the approximate 


amount of $8,000,000. The fact is that the company proposal 


in the 1958 rate proceeding was rejected by the Commission 


which adhered to the accounting for both acquisition adjust- 
ment and track removal and repaving it had previously pre- 


seribed. This accounting was adopted by the other two witnesses 


57 a 

for purposes of this proceeding. 
The record does not disclose, under the Harris pro- 

posal, the source of the cash funds that will initially be re- 


quired for track removal and repaving in the estimated total 


amount of $10,441,958. An amount of $3,524,161 has been pro- 


vided during the period from August 15, 1956 through December 
31, 1959, under accounting prescribed by the Commission. Since 
his proposed allowance of $1, 264,515 on a net of taxes basis 
would provide cash funds prior to income taxes of only 
$2,767,888, it is not clear where the remaining cash funds 
of $4,149,909 will come from. 
One other area in which the witness has proposed 
adjustments based upon accounting treatment contrary to; that 
prescribed by outstanding orders of this Commission is in the 
matter of depreciation for buses. He has proposed) that the 
unit method of depreciation be applied with respect to buses 
that are more than 14 years of age, in lieu of the) group 
method of depreciation presently in effect. Under| the group 
method of depreciation, which method is used extensively in 
utility regulations, rates are based upon average service lives 
for the various classes of property. These rates are applied 
to the original cost of depreciable property so long as the 
property remains in service, the assumption being that accruals 
on property lasting beyond the estimated service life will off- 


set deficiencies in accruals on property retired prior to reach- 
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ing the average service life. 


The witness Harris also proposed a curious modifi- 


cation of the group method of depreciation which h 
would accomplish the same results as the unit meth 
under questioning he admitted that so far as he is 
regulatory agency has adopted his proposed method. 
which he proposed would be applied to bus property 
would give no consideration to the effect of prema 
ments in other classes of property, particularly r 
Under his proposal depreciation on buses would be 
under the allowance proposed by the staff by $246, 
Commission has been fully advised in this matter a 
opinion that no change should be made in the presc 
method of depreciating property, including buses, 
complete study of the status of the existing depre 
serve with respect to all depreciable property. 

After full consideration of the proposal 
various witnesses with respect to depreciation, am 
of acquisition adjustment, and provision for track 
repaving, we adhere to our previously prescribed a 
treatment of these items, modified only with respe 
vision for extraordinary retirement loss on abando 
eilities as of January 3, 1960. Accordingly, we f 


proposed allowance for depreciation and amortizati 


amount of $2,701,307, heretofore summarized, is ju 
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We reserve for future decision a determination as tio what pro- 

vision should be made with respect to any additional extra- 

ordinary property loss until such time as a depreciation 

study has been completed and the remaining rail facilities 

have been abandoned. 
(e) Income Taxes 

The summary of net operating income heretofore set 
forth shows that income taxes under the staff proposal ex- 


ceed income taxes under the Company proposal by $97, 336. 


This difference is primarily attributable to the effect on 


income tax accruals of the adjustments to operating expenses 
and taxes, other than income taxes, proposed by the staff 
witness in different amounts from those proposed by the Com- 
pany witness. The record shows the adjustments made by the 
staff witness to corporate net income to arrive at jnet taxable 
income. Since we have accepted the adjustments praposed by 
the staff witness heretofore discussed, we also accept as pro- 
per his accruals for income taxes in the amount of $343,432 
prior to allocation to limousine operations and to charter and 


sightseeing operations. 


(f) Allocation to Limousine and to Charter and Sightsee- 
ing Operations 


Exhibit No. 39 shows the allocation of revenues and 
expenses to limousine operations and to charter and sightsee- 
ing operations proposed by the staff witness, which are sum- 


marized as follows: 


Charter and 
Limousine Sightseeing 


Operations Operations 
Operating Revenues $~ 88,592 $ 864,277 


Operating Revenue Deductions: 
Operating Expenses $ 102,428 $ 874,851 
Taxes, other than income taxes 3,449 41,023 
Income taxes - 19,984 - 50,592 
Depreciation and amortization 34,911 40,737 

Total 120,804 906,019 


Net Operating Income (Deficit) $- 32,212 $- 41,742 


Operating revenues from these operations are ac- 
counted for directly on the books of the Company and require no 
allocation. The schedules supporting Exhibit No. 39 show the 
basis for the allocations of adjusted operating revenue deductions 
to these operations. The allocation of expenses was based on a 
"full cost" allocation method, and while the Company witness con- 
tended that this method results in overstating expenses chargeable 
to these operations, he accepted the method for purposes of this 
proceeding. The negative amounts shown for income taxes are in- 
tended to give these operations the benefit of the reduction in 
income taxes resulting from the estimated loss prior to income 
tax accruals. 

No party to the proceeding questioned the results 
of the allocations made to limousine operations and to charter and 
sightseeing operations, and we find the operating resylts for 
these operations-as shown by Exhibit No. 39 to be proper for pur- 


poses of this proceeding. 
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(g) Results of Mass Transportation Operations 
Based on all of the foregoing and a full consideration 
of the record, we find that system operating revenues applicable 
to mass transportation operations for the twelve months ending 
December 31, 1960 at present fares are properly estimated to be 
$26,708,655, and that net operating income applicable to mass 
transportation operations for the same period at present fares, 
is properly estimated to be $660,146. | 
RATE BASE DETERMINATION 
Testimony was offered by staff witness Falk on the net 
investment rate base to be used as a basis for testing the reason- 
ableness of the Company's projected earnings for the) twelve months 
ending December 31, 1960, under the traditional "rate base-rate of 
return" method of rate making. His testimony was supported in de- 
tail by Schedule 4 of Exhibit No. 39, wherein he proposed a rate 
pase of $16,016,810 based upon giving equal weight to the net in- 
vestment in rate base property based on original cost and based 
on purchase price. The development of this rate base is summarized 
as follows: 
Based on Original Cost: 
Investment in Road and Equipment at 


Original Cost $ 49,818,778 
Plus Construction Work in Progress 467,752 


3 a 
Less the Reserve for Depreciation - 31,476,647 


’ ? 
Plus the Investment in Materials and Supplies 774,508 
Net Investment in Property applicable to 
Total Operations 19,584,391 
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{Based on Original Cost: 


(Brought Forward) 


Less the Investment in Property devoted to 
Other than Mass Transportation Operations: 
Limousine Operations 
Charter and Sightseeing Operations 


Net Investment in Rate Base Property based 
on Original Cost 


Based on Purchase Price: 
Investment based on Original Cost 
Less the balance in Account 401.3 - 
Acquisition Adjustment (Credit): 
Applicable to Total Operations $ 6,332.663 
Less Allocation to Charter Opera- 
tions 
Net Investment in Rate Base Prop- 
erty based on Purchase Price 


83, 268 


Average of Original Cost and Purchase Price 


The Company witness presented no evidence 


net investment rate base for purposes of this procee 


his position that rates should be established solely 


of gross operating revenues. He did state that if a 
rate base is adopted, it should be based on the depr 
cost of property to comply with promises made to the 
Congress and the D. C. Commissioners at the time of 
Transit its franchise. In our Order No. 4480 in the 
proceeding, we fully discussed this matter and state 
no evidence of record to support the Company content 
dence has been presented in this proceeding to chang 


on this matter. 


$ 19,584,391] 


87 , 806 


= 355,078 


$ 19,141,507 


$ 19,141,507 


- 6,249,395 
$ 


12,892,112 
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to develop a 
Ging, it being 
on the basis 

n investment 
eciated original 
Company by 
granting D. C. 
1958 rate 

a that we found 
ion. No evi- 


e our views 


63 a 


Intervenors' witness Harris recommended a rate base of 


$12,041,217 as of September 30, 1959, as shown by his Exhibit 


No. 52,based on the net investment in road and equipment as of 
that date, adjusted to exclude the undepreciated cosit of rail 
facilities as of December 30, 1959, in the amount of} $5,121,644 
as shown by Company Exhibit No. 10-A. The witness subsequently 
modified his recommended rate base figure to $12,643,000 to give 
effect to projected changes in net investment during the fifteen- 
month period from September 30, 1959 to December 31, 1960. In 
making this adjustment, he used figures taken from staff Ex- 
hibit No. 39, which figures already had been weighted for the 
estimated period in service, and, in effect, duplicated such 
weighting by averaging the resulting balance as of December 31, 
1960 and that of September 30, 1959. He then related this rate 
pase, without any allocation of investment to limousine or to 
charter and sightseeing operations, to his net operating in- 
come for the twelve-month period ending December 31, 1960, after 
allocation to limousine and to charter and sightseeing operations. 
In view of these inconsistencies, and further in view of our 
reasons heretofore set forth for rejecting his contention that 
the rail facilities were valueless as of August 15, 1956, we 
cannot accept the rate base recommendations of this |witness. 

The basis for the various elements of cost entering 


into the staff's rate base was fully covered in the |testimony 
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of the witness Falk. The original cost shown for roa 


ment represents actual costs recorded on the books o 
Transit and its predecessor Capital Transit Company i 
with the Uniform System of Accounts prescribed by thi 


Construction Work in Progress was included in the rat 
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lieu of accruing interest during construction which would have 


been capitalized along with other costs, and thus wou 


been subject to depreciation and return over the life 
erty. This practice has been consistently followed 
transit rate proceedings, and for a number of years 1 
company rate proceedings. 
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vestment in materials and supplies, with no allowance for cash 


working capital, is consistent with accepted practice 
Commission and many other regulatory agencies. It is 
element of value to be included in the rate base. 

In arriving at the purchase price rate base 


deducted as the unamortized balance of the acquisitio 


ment (credit ) also reflects an amount recorded on the 


the Company, adjusted for estimated changes during 19 


accordance with prior directives of this Commission. 
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It can thus be seen that all of the element 
considered by the staff witness were based on actual 
corded on the books of the Company, with appropriate 
for estimated changes during the twelve months ending 
1960. 

The witness Falk also made allocations to e 
estimated portions of the various elements of value t 
devoted to limousine operations and to charter and si 
operations. There was no dispute as to the method us 


result of these allocations as a basis for arriving a 


investment in rate base property applicable to mass t 


s of value 


amounts re- 


adjustments 


December 31, 


mclude the 
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tion operations, on either the original cost or the purchase price 


method. We find that the allocation is proper. 


We find that the net investment of $19,141, 


on original cost and the net investment of $12,892,11 


purchase price, as shown by Schedule 4 of Exhibit No. 
proper elements of value, and that they should be con 
in determining a system:rate base for purposes of thi 
ceeding. 
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provided a rate of return is applied to such rate base that will 


result in a return sufficient to meet the requirements of a fair 


return to the utility. 


Such a method has been sustained by the 
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courts. Prior to the acquisition of the assets of Capital 

Transit Company by D. C. Transit in August 1956, original cost 

had been synonymous with purchase price in regulating the utilities 

under our jurisdiction. However, in view of the pur¢hase of the 

road and equipment in 1956 at a price substantially below the 

original cost to the predecessor company, consideration of 

purchase price is required for a proper balancing of |customer 

and investor interests. 
In support of his recommended rate base of /$16,016,810, 

the staff witness testified that he had proposed averaging the 

investment based on original cost and the investment /based on 

purchase price to conform with procedure adopted by this Com- 

mission in the 1958 transit rate proceeding, as welljas in three 


determinations of the Company's liability for motor yehicle fuel 


taxes under the requirements of Section 9(c) of the franchise. 


On Page 5 of our findings and conclusions accompanying Order 
No. 4480, dated August 28, 1958, we set forth our reasons for 
adopting such a rate base. 
Stated briefly, we there concluded that neither the net 
original cost nor the purchase price should be considered as the 
dominant factor nor the exclusive measure of value of the Com- 
pany's property for rate-making purposes. We recognized that 
the purchase price rate base gives no consideration to the effect, 


if any, on the purchase price of the assumed liability for track 
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removal and repaving, nor to the fact that the sale was made by 
Capital Transit Company at a time when the loss of its franchise 
was imminent with the possibility of being required to dispose 
of its property in liquidation. On the other hand, a rate base 
giving consideration only to original cost of the property would 
ignore the fact that the property was acquired by the present 
owners at substantially less than the amount at which it was 
carried on the books of Capital Transit Company, irrespective 

of the considerations that may have entered the minds of the 
contracting parties in arriving at the agreed purchase price. 

We accordingly concluded that a proper balancing of the 
interests of both the customers and the investors required us to 
exercise the latitude which the law allows us in the| determina- 
tion of fair value, and that a rate base giving equal weight to 
original cost and to purchase price would be fair and reasonable. 
We find nothing in our consideration of the record in this pro- 
ceeding to justify a different conclusion at this time. 

We have heretofore found that conditions presently 
warrant changing over to the gross operating revenue| base for 
purposes of this proceeding, and that the "rate base+rate of 
return" method should be employed to test the reasonableness of 
the return computed under the gross operating revenue method. 


Accordingly, we find that a rate base in the amount of $16,016,810 


is a proper rate base applicable to mass transportation operations 
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for the twelve months ending December 30, 1960, and we conclude 
that it affords a sound basis for testing the reasonableness of 
a return computed under the gross operating revenue method. 
PROPOSED FARE STRUCTURES 
On November 6, 1959, the Company filed two schedules 
calling for increases in rates, the first of which was to become 
effective on November 16, 1959, and the second to become effec- 
tive November 1, 1960, and requested approval by the Commission 
of both schedules at this time. 
The first schedule proposed by the Company [is a unique 
fare structure of 25 cents cash during rush hours and a 20 cent 
cash fare during non-rush hours, with school fares remaining at 
10 cents. The rush hours were defined as those periods between 
6:00 A.M. and 9:30 A.M. and between 3:30 P.M. and 7:00 P.M. on 
Mondays through Fridays inclusive, except for U. S. Government 
holidays. During all other times the adult District of Columbia 
fare was to be 20 cents. Under the second schedule, the 20 cent 
non-rush hour fare would be increased to 25 cents, so| that the 
adult District of Columbia fare would then be 25 cents cash at 
all times. 
With respect to the second schedule of fares which the 


Company proposes to become effective on November 1, 1960, we have 


heretofore found that the estimates of operating results for the 


years 1961 and 1962 are not sufficiently reliable to serve as a 
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basis for an increase in rates to become effective twelve 
months in the future. Having so found, we conclude that the 
fare structure proposed by the Company of a 25 cent cash fare 
and a 10 cent school fare to become effective November 1, 1960, 
must be rejected. 
With respect to the first schedule, the reason ad- 


vanced by the Company for the higher rush hour fare was that it 


experiences the greatest amount of operating expenses during 


rush hour periods and therefore the riders during such periods 
should pay a higher fare. While it is true that] expenses are 
at their highest level during rush hours, it is also true that 
the greatest number of riders use the Company's vehicles during 
those hours. The record shows that 60% of the passengers ride 
during the rush hour periods, or during 21% of the total hours 
per week. The Commission is of the opinion that| the Company has 
failed to demonstrate that the cost per rider is|greater during 
rush hours than during non-rush hours. Accordingly, we find no 
justification for a surcharge during rush hours. 
Staff witness Edward A. Roberts, a recognized expert 
in the field of transportation, testified that practically the 
entire increase sought under the Company's first schedule of 
fares would be borne by the regular riders and that the casual 
riders, most of whom use the service only during|non-rush hours, 
would enjoy a substantially lower fare than the regular riders. 
In the opinion of the Commission this differential in fares would 


be discriminatory. Other undesirable features of the Company's 
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the regular riders and it would require a change|in fares 
four times during each weekday. This latter feature would 
inevitably give rise to differences of opinion between passengers 
and drivers at the time of each fare change. The Commission is 
of the opinion that both features would adversely affect public 
relations and would undoubtedly result in some loss in patronage 
and some deterioration in service. 

We note that although the Company argues that rush- 

hour passengers should pay a higher fare than noh-rush hour 
passengers, it negates its own argument by proposing to abandon 
such a fare structure in less than a year. We refer, of course, 
to the second part of the Company's application which asked for 


approval of a flat 25 cent adult cash fare at all times, be- 


ginning November 1, 1960. The record fails to show that any 


transit company is presently authorized to charge a premium 
fare during rush hours. It is true that certain) incentives to 
promote non-rush hour riding have been tried by various com- 
panies, but an off-peak promotional rate is quite different 
from a premium rate during rush hours. 
The fare structure proposed by the staff consists of 
a 25 cent cash fare, a token fare of 20 cents, with tokens to 
be sold in units of 5 for $1.00, and a school fare to remain at 
10 cents. Under this fare structure, the regular riders who buy 
tokens would not incur any increase in fares, and the major por- 
tion of the increase in revenues would be derived from the casual 


riders. Another advantage of this fare structure is that it would 


Ce: 


reduce the number of money transactions with the operators to a 


minimum and would, therefore, in our opinion, tend to 
the service. 

Exhibit No. 30 shows that of the fare struc 
the 30 largest cities in the country, 17 have a cash 
bined with a reduced token fare, with three of the ci 
ing the same fare structure as that proposed by the s 
this proceeding. Ten of those cities have a 25 cent 
but no city has a fare structure employing a premium 
rush hours, as proposed by the Company in its first s 

The Company estimates that its fare structu 
produce additional revenue of $1,907,131, while witne 
calculates that a more realistic appraisal of the Com 
structure would result in additional revenue of $2,58 

In reaching the estimated increased revenue 
witness Flanagan testified that in his opinion 10% of 
passengers would shift to non-rush-hour periods in or 
5 cents per ride. Witness Roberts testified that his 
the passenger counts during 15-minute periods indicat 
maximum shift that reasonably could be expected was ni 


5%. To illustrate his reasoning, Roberts pointed out 


speed up 


tures in 
fare com- 
ties hav- 
taff in 
cash fare, 
fare during 
chedule. 

re will 

ss Roberts 
pany's fare 
Bsaqos 

of $1,907,131, 


the rush-hour 


der to save 
analysis of 
ed that the 
o more than 


that the 


shift in riding habits to save the 5 cents could be expected to 


come almost entirely from those passengers riding during the half- 


hour periods at either end of tne rush hours. He then showed that 
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if all of the riders during the first and last quarter hours of 
the rush-hour periods were to shift, it still would not amount 
to 10% of the rush-hour passengers. Flanagan offered|no support 
for the 10% shift he anticipated, other than his judgment. The 
Commission is of the opinion that the estimate of witness Roberts, 
supported by his studies, is more realistic and that a shift of 
not more than 5% could be expected. 
To compute the loss of passengers that would result 
from resistance to the increase in fares, witness Flanagan ap- 
plied a shrinkage or resistance factor of .33-1/3% for each 1% 


increase in fare, with a resultant loss of 8.333% of |the remain- 


ing rush-hour riders, or a loss of 5,448,572 passengers. Witness 


Roberts testified that on the basis of his studies, he was of the 
opinion that the loss in passengers from the fare increase would 
be no more than 5%, or 3,450,900 passengers. This is at the rate 
of .20% for each 1% increase in fare. In support of |nis opinion, 
he pointed out that the resistance to the 1958 increase in rates 
of D. C. Transit was negligible, even though the Company had used 
a shrinkage factor of .33-1/3% in that case, as in this case. He 
also pointed out that the national average of shrinkage factors 
in cities over 500,000 was .25%, with a range of .15% to .31%. 
Witness Flanagan's opinion as to a loss of |8.333%, or 
33-1/3% for each 1% increase in fare, was supported by an expert 


witness for the Company, John F. Curtin. This witness, who is 
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well known as an advocate of the .33-1/3% shrinkage factor, 
testified that he would recommend this factor as japplicable 

to any transit company, wherever it might be located and that 

he could make such a recommendation from his office in Phila- 
delphia. In support of his theory, Curtin offered an exhibit 
which listed the shrinkage factors resulting from approximately 
70 rate changes dating from 1950 to 1958 in various cities 
throughout the United States. The Curtin study shows no 
separation of the shrinkage factors found to exist in com- 
munities with different population counts, while |the Roberts 
exhibit classifies the shrinkage factors in three groups, those 
communities of over 500,000 in population, communities with 
populations of between 100,000 and 500,000, and communities with 
less than 100,000. It is interesting to note that the combined 
average shrinkage factor for all communities shown on the Roberts 


exhibit was .31%, which compares favorably with the Curtin figure 


of .33-1/3%; but that for cities over 500,000 it was .254. 


In consideration of the fact that under the Company 
proposal only the rush-hour rates would be increased, an increase 
which passengers are least able to resist, and in consideration of 
the prior experience of this Company in comparison with the 


national average, it is our opinion that a shrinkage factor of 
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.20% would be appropriate for use in estimating the loss in 


rush-hour passengers under the fare structure proposed by the 


Company. 


In adopting the shrinkage factor of .25% applicable 


to the fare structure proposed by the staff, Roberts gave con- 


sideration to the population classification of the District of 


Columbia, as well as to other local conditions. 


mentioned that Curtin did not include the 1958 D. 


[t should be 


Cc. Transit 


System rate case in his study, and that he was unaware of the 


shrinkage factor resulting from that increase. It is our 


opinion that a shrinkage factor giving consideration to local 


conditions is more reliable than a formula purported to be 


applicable throughout the United States. 


It is also our opinion that the factor 


of .25% adopted 


by Roberts for computing the loss in passengers anticipated as a 


result of the fare structure proposed by the staff is more ap- 


propriate than is the factor of .33-1/3% recommended by Flanagan. 


In computing the increased revenue to be anticipated 


from the adult fare structure of 25 cents cash with 5 tokens for 


$1.00, witness Roberts estimated that 70% of the 


passengers would pay the token fare of 20 cents. 


remaining adult 


He based his 


opinion in part on the experience of other communities where a 


like fare structure had been in use long enough t 


actual percentage of token use. His Exhibit No. 


in the larger communities the token-cash ratio is 


hood of 70%-30%. 


© develop the 
58 shows that 
in the neighbor- 
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Witness Flanagan took issue with the 70% token use and 
presented testimony which purported to show that a mutch higher 
token use would result from the staff's proposal. He estimated 
that the token use would be between 80% and 90%. The record 
shows that while Curtin did not testify in this case jas to the 
token use to be expected, he did testify in the Providence case 
that a fare structure of 25 cents cash with 5 tokens for a $1.00 
would result in a token use of 70%, which actual experience proved 
to be correct. Any estimate of the token ratio at this time must 
of necessity be based on informed judgment, and can be determined 
only by actual experience. In our opinion, a token use of be- 
tween 80% and 90% appears to be unlikely in view of the record 
in this community and in other communities where a fare struc- 
ture like that proposed by the staff has been in effect. 

Based upon the record, the Commission is off the opinion 
that a token use of 70% is a reasonable estimate of what may be 
expected under the fare structure proposed by the staff. 

On February 16, 1960, the next to the last day of 
hearings, the Company presented Exhibit No. 65 which |purported 
to forecast the revenue to be realized from a fare structure of 
25 cents cash, tokens at 5 for $1.10, and a 10 cent school fare. 
This fare structure differed from that proposed by the staff only 


in that it made the token rate 22 cents per ride instead of 20 


cents per ride, and required the outlay of $1.10 instead of $1.00. 
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In computing the resulting revenue, the Company employed a 
shrinkage factor of .33-1/3% and a token use of 80%, The re- 


sulting inerease in revenue was estimated to be $1,951,473. If 


the shrinkage factor were reduced to .25% and the token use re- 


duced to 70%, the resulting increase in revenue was |estimated 
to be $2,497,662. 

From evidence of record, the Commission is of the opin- 
ion that with a differential of 3 cents between cash and token 
fares and an increase in the cost of the token package to $1.10, 
the ratio of token use would be less than 70%, which would result 
in an even greater increase in revenues than shown above. Each 
of the amounts set forth above is far in excess of what we here- 
inafter find that the Company needs to realize a fair return. 

From the foregoing, and as shown by Exhibit No. 36, the 
District of Columbia fare structure proposed by the |staff is esti- 
mated to produce additional gross revenues of $1,305,810 on an 
annual basis. After adjustment is made for comparable increases 
in fares from the Company's other mass transportation operations, 
and after consideration is given to the fact that the fare in- 
crease could not become effective prior to March 1960, all as 
shown by Exhibit No. 40, we find that the fare structure proposed 
by the staff will produce net operating income for the twelve 
months ending December 31, 1960 in the amount of $1,143,249, which 


we hereinafter find constitutes a fair return. Accordingly, we 
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are of the opinion that a fare structure applicable] to mass trans- 
portation operations in the District of Columbia, consisting of a 
25 cent cash fare, a 20 cent token fare with tokens to be sold in 
units of 5 for $1.00, and a 10 cent school fare, affords a practi- 
cal method of fare collection, and is just, reasonable, and non- 
discriminatory. 
Determination of Fair Return 
For the first time the Commission is confronted with 
the problem of determining a fair return under the gross opera- 
ting revenue method, commonly referred to as the operating ratio 
method. A measure of what constitues such a fair veturn was ex- 
pressed by staff witness Edward A. Roberts in the following lan- 
guage"--- out of every dollar taken in by a bus company there 
should be a few pennies left over, after paying operating ex- 
penses and taxes, with which the Company can pay the interest on 
its indebtedness, dividends to its stockholders and add something 
to its surplus account." The record shows that many regulatory 
commissions have utilized the operating ratio method with vary- 


ing results. For example, a study by the American Transit Associa- 


tion of 80 decisions shows a wide range of operating ratios from a 


maximum of 99.8% to a minimum of 87.4%, after taxes. On this point 
Roberts testified that "---- there is no formula or method of com- 
puting how many pennies out of each dollar of revenue should be 


left over after paying expenses. It seems to be a|jmatter of the 
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exercise of the rate-making authority's best judgment in the 
light of the facts in the particular case being considered." 

In support of his testimony he referred to a 1952 re- 
port by a special committee of the National Association of Rail- 
road and Utilities Commissioners which stated, in part, that "--- 
the level of the operating ratio should be determined with due 
regard to the conditions prevailing in each case." 

Witness Falk testified that a fair return) should pro- 
vide sufficient income, over and above all expenses| to meet 
interest requirements on debt capital, allow the payment of 
reasonable dividends, and, in addition, permit the retention of 
some portion of earnings in surplus. It is our opinion that a 
return which meets these standards is the fair return which we 
are required to provide. 

As shown by Exhibit No. 39, the net operating income from 
all operations for the twelve months ending December 31, 1960, at 
present fares, would amount to $586,192, and after excluding the 
loss on limousine operations and on charter and sightseeing opera- 
tions, the earnings from mass transportation operations would be 
$660,146. We find that net operating income of this amount will 
provide the Company with a return of 2.47% on gross| operating 
revenues of $26,708,665, and a return of 4.12% on the rate base 


of $16,016,810. 


Witness Falk testified that interest charges during 
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1960 would be approximately $317,000 and if dividends are 
maintained at the current level another $500,000 will be 
required. It was Falk's opinion that without some increase 
in rates the requirements of a fair return will not| be met. 
In our opinion a return equivalent to 2.47% on gross operating 
revenues or 4.12% on rate base is below the range of a fair 
and reasonable return. Accordingly, we conclude that the 
Company is entitled to some increase in rates. 

The District of Columbia fare structure proposed by 
the staff, together with a comparable increase in flares for 
the Company's other classes of service, would produce addi- 
tional net earnings estimated at $483,103 during the twelve 
months ending December 31, 1960, as shown on Exhibit No. 40. 
These additional earnings, when added to the earnings from 
mass transportation operations at present fares of $660,146, 
result in net operating income under the proposed flare struc- 
ture of $1,143,249; equivalent to a return of 4,10% on adjusted 
gross operating revenue of $27,872,478 and a return of 7.14% on 
the rate base of $16,016,810. In the opinion of the staff wit- 
ness, net operating income at this level would constitute a 
fair return. Under the standards which we have heretofore 
adopted we conclude that a return of $1,143,249 falls within 
the range of what we consider to be a fair return. 

With earnings at this level, after payment of interest 


on debt in the estimated amount of $317,000, approximately 


$800,000 would remain available for return on equity capital. 
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This would be a return of approximately 25% on the equity capital 
recorded on the books as of September 30, 1959, and 30% on equity 
capital if adjustment, as directed by the Commission, is made to 
reduce surplus by $481,212 in connection with the sale of the 
Company's southwest shop and carhouse property. This adjustment 
is presently subject to litigation in the courts. Witness Falk 
testified that such a return on equity capital would |fall within 
the range of a reasonable return when consideration is given to 
the relatively low percentage of equity capital invested in the 
business and to the element of risk inherent in any investment 

in the transit industry. With this the Commission agrees. 

A witness for the intervenors, Dr. Ezekiel|Limmer, 
presented a study of the cost of capital to D. C. Transit based 
primarily on an examination of earnings-price ratios|of a number 
of other transit companies. The only apparent common basis for 
comparison between his selected group of companies and D. C. 


Transit is that they all have operating revenues in excess of 


$10,000,000 per annum. The wide range of earnings-price ratios 


for the different companies, as well as from year to| year for 

the same company, is clearly apparent from an examination of his 
Exhibit No. 43. Based on his study, Dr. Limmer computes the fair 
return on equity capital for D. C. Transit to be 12.55% after 


making allowance for financing costs. 
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This Commission and many other regulatory bodies rely 
to a large extent upon earnings-price ratios and dividend-price 
ratios as a guide to the reasonable allowance to be made for 
return on equity capital in arriving at a fair rate of return 
for gas and electric companies. Such procedure is appropriate 
for those types of utilities by reason of their general stability 
of earnings and dividends, their relative uniformity in capitaliza- 
tion ratios and their large investments in plant per dollar of 


revenue. This is not the case, however, with respect|to transit 


companies in general. The Commission, in its Order No. 4052 in 


the 1953 rate proceeding involving Capital Transit Company, found 
that the cost of capital method was inappropriate in determining 
a proper rate of return for a transit company. We find nothing 
in this record to support a different conclusion. 
It 18 apparent from the record that Dr. Limmer would 
make no allowance over and above bare cost of capital], a require- 
ment which this Commission and other regulatory bodies have con- 
sistently held is necessary in any determination of fair rate of 
return. Based on his study, he testified that a return of 
$652,781 would be sufficient to meet the Company's needs for 
cost of debt capital and provide a fair return on equity capital. 
From what we have heretofore stated, it can readily be seen that 
a return at this level would not cover interest on debt and divi- 
dends at their present level. We find that such a return is less 


than reasonable. 
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In view of the foregoing, we give little weight 
to the testimony of Dr. Limmer on the fair return to which 
the Company is entitled. 

The initial fare structure proposed by|the Company 
was estimated by the staff witness to produce net earnings of 
$1,617,679, which equates to a return of 5.58% on gross oper- 
ating revenues of $29,015,408 and a return of 10110% on rate 
pase of $16,016,810. With this amount of earnings, after in- 


terest requirements of approximately $317,000, there would be 


available for return on equity capital approximately $1,300,000, 


or a return on equity of from 41% to 49%, which in the opinion 
of staff witness Falk would be unreasonably high, With this 
the Commission agrees. 
For the Company, witness Curtin testified that, in 
his opinion, an operating ratio of 93.5% after taxes was 
necessary to produce a reasonable return. He based his opinion 
largely upon a selected list of decisions which were found to 
be from seven to ten years old. We note that Curtin cited in 
his list a 1949 finding of the Utah Commission that an operating 
ratio of 93.3%, after taxes, was reasonable, but|/he did not 
list a 1959 finding by that same Commission where a ratio of 
95.8% for the same company was found to be reasonable. 
Witness Curtin made certain comparisons of the opera- 
ting ratio of D. C. Transit with those of other major utilities 


operating in the Diserict of Columbia. Such comparisons may be 
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interesting, but it is our opinion that they fail to shed 
any light of what constitutes a fair return for |D. C. 
Transit under the operating ratio theory. 
It appears that Curtin made no specific study as 
to the requirements of a fair return for D. C. Transit, 
separate and apart from the general approach he juses for 
the transit industry as a whole. From his testimony it is 


clear that he feels any transit company is entitled to an 


operating ratio of at least 93.5%, after taxes. / With this 


we cannot agree. 
No single rate of return is universally applicable 

to, or appropriate for, all transit companies. |A fair rate 

of return varies with the conditions and opportunities of a 

particular company as they exist at the time of|a determina- 

tion. There is no established legal precedent nor any economic 

formula sufficiently authoritative to be universally applied 

in a determination of a proper rate of return. |What consti- 

tutes a reasonable return is a question of fact, the solution 

of which calls for the exercise of sound judgment and common 

sense. Our problem here is the specific task of determining 

a fair return for D. C. Transit, and while the average of ratios 

allowed in other jurisdictions may give some clue as to the 

relative position of this Company, it does not, |in our opinion, 

necessarily constitute a fair measure of the needs of this 


Company. 
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The fairness’of a return is to be tested not alone 
with reference to the investors, but also to the| consumers 
who are entitled to good service at reasonable rates. We 
fully recognize that a return too low to provide| adequate 
and efficient transportation service can be as detrimental 
to the public interests as one that places an extessive 
burden on the public. 

Based on all of the foregoing, the Commission 
concludes that net operating income of $1,143,249 for the 
twelve months ending December 31, 1960, resulting from a 
District of Columbia fare structure consisting of a 25 cent 
cash fare, tokens at 5 for $1.00, and a 10 cent school fare, 
together with a comparable increase in fares from the Com- 
pany's other mass transportation operations will) provide 


the Company with a fair rate of return as measured on 


either the gross operating revenue method or the| "rate 


base-rate of return" method of rate making. Such a return 
will enable the Company to meet its interest requirements, 

to pay reasonable dividends, to permit retention) of a reason- 
able proportion of earnings in the business, to provide a 
margin for unforeseen contingencies, and should enable the 
Company to attract the necessary capital to meet|/its future 


capital requirements. 


Adequacy of Service 


In making the findings and conclusions herein set 
forth we do not disregard our continuing responsibility to 
see to it that an "adequate transportation system"| is main- 
tained. We conceive the definition of adequacy as| having 
to do, among other things, with service. Service has many 
facets, and a broad comprehensive look must be taken of the 
picture, not only as it is related to the fare structures, 
but also as to the quality of service being afforded the 
community, now and in the foreseeable future. The) entire 
matter must be approached with a realization that the 
Company has been called upon to convert from streetcars 
to buses within a seven year period. Section 7 of| the 
Franchise Act reads in part as follows: 

Sec. 7. The Corporation shall be obligated toinitiate and 
carry out a plan of gradual conversion of its street 
railway operations to bus operations within seven 
years from the date of the enactment of this Act 
upon terms and conditions prescribed by the Commission, 
with such regard as is reasonably possible when| appro- 
priate to the highway development plans of the District 
of Columbia and the economies implicit in coordinating 
the Corporation's track removal program with such plans; 
except that upon good and sufficient cause shown the 


Commission may in its discretion extend beyond seven 
years, the period for carrying out such conversion.* * * 


Discounting what we believe to be the improper inter- 


pretations that have been placed upon this language to the 
effect that this Commission can presently postpone| or halt 


the requirement for conversion, we face the issue that adequate 
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service must be maintained while meeting the requirement of 
conversion. With this in mind, we feel called upon to see 
that an orderly conversion is effected, and that the sub- 
stituted bus operation is adequate both as to service and 
equipment, to meet the public demand. This is our continvu- 
ing obligation and we shall investigate and act promptly 
upon any failure of the Company in any of these areas. We 
shall keep ourselves constantly informed of the quantity 
and quality of the service which the Company is affording 
to the public. 
In this connection, we feel it is appropriate to 


comment upon the proposal of the Company to convert its re- 


maining rail operations on January 2, 1962. In our opinion 


the proposal as submitted is too general and unsupported in 
detail to warrant any commitment from us as to its desira- 
bility or feasibility. We shall require of the Company a 
detailed outline of its plans, and if the facts demonstrate 
a necessity therefor we shall set the matter down for hear- 
ing in order that we may have before us as complete a picture 
as possible to enable us to carry out our function, not only 
of supervising the conversion from rail to bus as required 
by Congress, but of performing our duty, of seeing) that the 


Company gives adequate service to the public. 


CONCLUSION 
Having heretofore found that the proposed fare 
structure consisting of a 25 cent cash fare, a 20 cent 


token fare, with tokens to be sold in units of 5 for 


$1.00, and a 10 cent school fare, applicable to mass 


transportation operations in the District of Columbia, 
together with a comparable increase in fares for the 
Company's other mass transportation operations, will pro- 
vide the Company with a fair return, and that such| fare 
structure is just, reasonable, and nondiscriminatory, we 
issued our Order No. 4631 under date of March 2, 1960, pre- 
scribing the said fare structure to become effective on 
March 6, 1960. This opinion is issued in support of Order 


No. 4631 and the findings and conclusions therein set forth. 


A TRUE COPY: By the Commission: 


Norman B. Belt 
Chief Clerk Executive Secretary 
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PETITION FOR RECONSIDERATION 
(Filed April 1, 1960) 


PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA 


April 1, 1960 
P.U.C. No. 3628 
FORMAL CASE NO. 471 
In the Matter of Petition of D. C. Transit System, 
Inc. for Change in Schedule of Rates. 


PETITION FOR RECONSIDERATION 


Comes now Petitioner, D. C. Transit System, Inc. 


(hereinafter "D. C. Transit") pursuant to the Actlof July 24, 


1956, 70 Stat. 598 (hereinafter the "franchise") and pursuant 
to paragraph 64 of the Act of March 4, 1913, 37 Stat. 974, 
as amended (D. C. Code, Title 43, Section 704), and respect- 
fully petitions the Public Utilities Commission of the 
District of Columbia (hereinafter the "Commission'|) to 
reconsider the Commission's Order No. 4631, dated March 2, 
1960 in P.U.C. No. 3628, Formal Case No. 471. 
As grounds for such reconsideration, D. C. Transit 
respectfully says: 
1. OD. C. Transit was incorporated under| the laws 
of the District of Columbia on July 9, 1956. Under the Act 
of July 24, 1956, 70 Stat. 598, D. C. Transit was granted 
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a franchise effective August 15, 1956, to operate|a mass 
transportation system of passengers for hire within the 
District of Columbia and certain other adjacent areas, 
and since August 15, 1956, D. C. Transit has been operating 
such system. 
2. On November 6, 1959, D. C. Transit filed with 
the Commission a petition for a change in its schedule of 
rates as follows: 
(A) Schedule of Rates - Effective November 16, 1959 
Adult | Student 


Cash Fare Other Than Rush Hours* 20¢ 10¢ 
Cash Fare During Rush Hours* 25¢ 1o¢ 


* "Rush Hours" defined as 
6:00 a.m. - 9:30 a.m. and 
3:30 p.m. - 7:00 p.m. 
on Mondays through Fridays, inclusive, 
except for U.S. Government holidays. 


(B) Schedule of Rates - Effective November 1, 1960 
Cash Fare 25¢ 10o¢ 
3. On November 9, 1959, the Commission lentered 
its Order No. 4585 suspending the Schedule of Rates proposed 
by D. C. Transit for a period of 120 days from the] date of 
the filing of such schedule and ordering an investigation of 
and public hearings on the subject matter of D. C./ Transit's 


petition. Formal public hearings on D. C. Transit/'s petition 


were held on eleven days during the period from November 24, 


1959 to February 19, 1960, inclusive. 
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4. On March 2, 1960 the Commission entered its 
Order No. 4631 herein. 
5. The Commission erred in its Findings in 
Order No. 4631 as follows: 
(a) The Commission erred in finding that 
D. C. Transit's estimates of operating |results 
for the years 1961 and 1962 are not sufficiently 
reliable to serve as a basis for providing, at 
the present time, for an increase in rates to 
become effective on November 1, 1960, as pro- 
posed by D. C. Transit, in that the Commission 
should have found that such estimates are in 
fact sufficiently reliable to serve as ja basis 
for providing, at the present time, for such 
an increase in rates. 
(b) The Commission erred in estimating 
that D. C. Transit's net operating income from 
system-wide mass transportation operations for 


the twelve-month period ending December) 31, 1960 


(hereinafter the "1960 future test period") will 


be $660,146 in that the Commission should have 
estimated that such net operating income for the 


1960 future test period will be $265,621. 
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(c) The Commission erred in finding that 
the system rate base applicable to D. Cl Transit's 
mass transportation operations, for the/1960 
future test period, could be computed by giving 
equal weight to net original cost and to purchase 
price of the property in that such system rate 
base should have been computed solely on the 
basis of the net original cost of the property. 
(ad) The Commission erred in finding that 
the system rate base applicable to D. C!} Transit's 
mass transportation operations for the 1960 
future test period is $16,016,810 in that such 
system rate base for such period is $19/496,585. 
(e) The Commission erred in finding that 
net operating income of $660,146 for the 1960 
future test period will provide D. C. Transit with 
a return of 2.47% on gross operating revenues of 
$26,708,655 and a return of 4.12% on the rate 
base of $16,016,810, in that the Commission 
should have found that net operating income of 
$265,621 for the 1960 future test period will 
provide D. C. Transit with a return of 0.99% on 


gross operating revenues of $26,708,655 land a 


return of 1.36% on the rate base of $19,|496,585. 
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(f) The Commission erred in finding that 
the District of Columbia fare structure joriginally 
proposed by D. C. Transit of a 25 cent dash fare 
during weekday rush hours, a 20 cent cash fare 
during all other periods, and a 10 cent |school 
fare would provide D. C. Transit with a |return 

of 5.58% on adjusted gross operating revenues of 
$29,015,408 for the 1960 future test period, and 

a return of 10.10% on the rate base of $16,016,810 


in that the Commission should have on that such 


originally proposed fare structure would provide 

D. C. Transit with a return of 3.86% on [gross 

operating revenues of $28,615,786 for the 1960 

future test period, and a return of 5.66% on the 

rate base of $19,496,585. 
(g) The Commission erred in finding that 

the District of Columbia fare structure proposed 

by the staff of the Commission of a 25 cent cash 

fare, tokens at 5 for $1.00, and a 10 cent 

school fare, together with a comparable increase 

in fares from D. C. Transit's other mass| transporta- 

tion operations, will produce net operating income 

on a system-wide basis for the 1960 future test 


period in the amount of $1,143,249 in that the 
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Commission should have found that such proposed 

fare structure will produce net operating income 

on a system-wide basis for the 1960 future test 

period in the amount of $459,472, 

(h) The Commission erred in finding that 

the net operating income of $1,143,249 for the 1960 

future test period will result in a return of 

4.10% on adjusted gross operating revenues of 

$27,872,478 under the fare structure proposed 

by the staff of the Commission and a return of 

7.14% on the rate base of $16,016,810 ih that 

the Commission should have found that the net 

operating income of $459,472 for the 1960 future 

test period will result in a return of 1.70% on 

adjusted gross operating revenues of $27,049,024 

under such proposed fare structure and a return 

of 2.36% on the rate base of $19,496,585. 

6. The Commission erred in Order No. 4631 in 
failing to find that the alternate fare structure proposed 


by D. C. Transit of a 25 cent cash fare, tokens at 5. for 


$1.10, and a 10 cent school fare would provide D. |C. 


Transit with a return of 3.66% on adjusted gross dperating 
revenues of $28,447,936 for the 1960 future test period, 
and a return of 5.34% on the rate base of $19,496,/585. 
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7. The Commission erred in its Conclusions in 
4631 as follows: 
(a) The Commission erred in concluding 
that the "rate base-rate of return" method of 
fixing rates affords a sound basis for testing 
the reasonableness of the rate of return com- 
puted under the gross operating revenue |method of 
fixing rates in that the "rate base-rate of return" 
method of fixing rates does not afford a sound 
basis for testing the reasonableness of |the rate 
of return computed under the gross operating 
revenue method of fixing rates. 
(b) The Commission erred in concluding that 
a return of $660,146 for the 1960 future test 
period at present fares, equivalent to a rate of 
return of 2.47% on gross operating revenue of 
$26,708,655 or 4.12% on a rate base of $16,016,810, 
is below the range of what the Commission considers 
to be a fair and reasonable return in that the 
Commission should have concluded that a return of 
$265,621 for the 1960 future test period) at present 


fares, equivalent to a rate of return of) 0.99% on 


gross operating revenue of $26,708,655 or 1.36% on 


a rate base of $19,496,585 is substantially below 


a fair and reasonable return. 
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(c) The Commission erred in concluding that 


the fare structure originally proposed by D. C. 
Transit of a 25 cent cash fare during weekday rush 
hours, a 20 cent cash fare during all other 
periods, and a 10 cent school fare would not be 
in the public interest and should be rejected 
because it would be discriminatory and the re- 
sulting return would be excessive under either 
the gross operating revenue method or ralte base 
method of fixing rates, in that the Commission 
should conelude that such fare structure originally 
proposed by D. C. Transit would be in the public 
interest, would be non-discriminatory and would 
result in a return which would not be excessive 
under either the gross operating revenue method 
or rate base method of fixing rates, and should 
not be rejected. 
(d) The Commission erred in concluding that 
the alternate fare structure proposed by] D. C. 
Transit of a 25 cent cash fare, tokens at 5 for 
$1.10 and a 10 cent school fare would not be in 
the public interest and should be rejected 
because the resulting return would be excessive 


under either the gross operating revenue] or rate 
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base method of fixing rates, in that the Com- 
mission should have concluded that such/alternate 
fare structure proposed by D. C. Transit would 
be in the public interest, would result/in a 
return which would not be excessive under either 
the gross operating revenue or rate base method 
of fixing rates, and should not be rejected. 

(e) The Commission erred in concluding that 
the fare structure proposed by D. C. Transit of a 
25 cent cash fare and 10 cent school fare, to 
become effective November 1, 1960, should be 
rejected because estimates of revenue and 
expenses beyond a future twelve-month period 
are so conjectural as to be unreliable as a basis 
for fixing rates, in that the Commission should 
have concluded that the estimates of revenues and 
expenses for periods beyond a future twelve-month 
period are not so conjectural as to be unreliable 
as a basis for fixing rates, and that such fare 
structure should not be rejected. 

(f) The Commission erred in concluding that 
the net operating income of $1,143,249 for the 
1960 future test period, resulting from |the fare 


structure proposed by the staff of the Commission 


of a 25 cent cash fare, tokens at 5 for $1.00, 
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and a 10 cent school fare, together with a com- 
parable increase in fares from D. C. Transit's 
other mass transportation operations, will provide 
D. C. Transit with a fair rate of return as 
measured on either the gross operating revenue or 
the "rate base-rate of return" method of rate- 
making, in that the Commission should have con- 
cluded that the net operating income of | $459,472 
for the 1960 future test period, resulting from 
such fare structure proposed by the staff of the 
Commission, together with a comparable increase in 
fares from D. C. Transit's other mass transporta- 
tion operations, will provide D. C. Transit with a 


rate of return, as measured on either the gross 


operating revenue or the "rate base-rate of return" 


method of rate-making, which is substantially below 
a fair rate of return. 
(g) The Commission erred in concluding that 
a return of $1,143,249, equivalent to a/rate of 
return of 4.10% on gross operating revenues or 
7.14% on rate base, falls within the range of what 
the Commission considers to be a fair rate of 
return and will enable D. C. Transit to|meet its 
interest requirements, to pay reasonable dividends, 


to permit retention of a reasonable proportion of 
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earnings in the business, to provide a margin for 
unforeseen contingencies, and to attract the 
necessary capital to meet its future capital require- 
ments, in that the Commission should have concluded 


that a return of $459,472, equivalent to a rate of 


return of 1.70% on gross operating revenues or 


2.36% on rate base, is substantially bellow a fair 
rate of return and will not enable D. C.| Transit 
to meet its interest requirements, to pay reason- 
able dividends, to permit retention of a reason- 
able proportion of earnings in the business, to 
provide a margin for unforeseen contingencies, 
and to attract the necessary capital to meet its 
future capital requirements. 
(h) The Commission erred in concluding that 
a District of Columbia fare structure consisting 
of a 25 cent cash fare, tokens at 5 for $1.00, 
and a 10 cent school fare, affords a practical 
method of fare collection, is just, reasonable, 
and non-discriminatory and should be approved, in 
that the Commission should have concluded that 
such a District of Columbia fare structure is not 


just and reasonable and should be rejected. 
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8. The Commission erred in Order No. 4631 in 


failing to conelude that: 


(a) The fare structure originally proposed 


by D. C. Transit of a 25 cent cash fare during 


weekday rush hours, a 20 cent cash fare during 


all other periods, and a 10 cent school [fare: 


(1) would result in a fair rate of 


return as measured by either the gross 


Operating revenue or the rate base method of 


fixing rates; 


(141) would result in a fair rate of 


return and would enable D. C. Transit to 


meet its interest requirements, to pay 


reasonable dividends, to permit retention of 


@ reasonable proportion of earnings 


in the 


business, to provide a margin for unfore- 


seen contingencies, and to attract the nec- 


essary capital to meet its future capital 


requirements; 


(411i) would afford a practical method 


of fare collection, and would be just, 


reasonable and non-discriminatory; 


(iv) would be in the public interest; 


(v) should be approved. 
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(b) The alternate fare structure proposed 
by D. C. Transit of a 25 cent cash fare, tokens 
at 5 for $1.10, and a 10 cent school fare: 

(1) would result in a fair|rate of 
return as measured by either the gross 
operating revenue or the rate base|method of 
fixing rates; 

(11) would result in a fair |rate of 
return and would enable D. C. Transit to 

meet its interest requirements, to |pay 

reasonable dividends, to permit retention 

of a reasonable proportion of earnings in 

the business, to provide a margin fior unfore- 

seen contingencies, and to attract |the 

necessary capital to meet its future capital 
requirements; 
(iii) would afford a practical method 
of fare collection, and would be just, 
reasonable and non-discriminatory; 


(iv) would be in the public interest; 


(v) should be approved. 
(c) The fare structure proposed by|D. C. 


Transit of a 25 cent cash fare, and a 10| cent 


school fare, to become effective November 1, 1960: 
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(1) would result in a fair|rate of 
return as measured by either the gross 
operating revenue or the rate base /method of 
fixing rates; 

(11) would result in a fair|rate of 
return and would enable D. C. Transit to 
meet its interest requirements, to|pay 
reasonable dividends, to permit retention 
of a reasonable proportion of earnings in 
the business, to provide a margin for unfore- 
seen contingencies, and to attract |the 
necessary capital to meet its future capital 
requirements; 

(iii) would afford a practical method 
of fare collection, and would be just, 
reasonable and non-discriminatory; 


(iv) would be in the public /interest; 


(v) should be approved. 
9. The Commission further erred in Orde 
4631 in failing to conclude that, pursuant to the 


visions of Section 4 of D. C. Transit's franchise: 


(a) D. C. Transit is entitled to b 


afforded the opportunity to earn a rate of 
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return of at least 6-1/2 per centum, net after 


all taxes, on its gross operating revenues; 


(b) A rate of return of 6-1/2 per centum, 


net after all taxes, on the gross operating 
revenues of D. C. Transit, is a fair rate of 
return; 
(c) A rate of return of 6-1/2 per| centum, 
net after all taxes, on its gross operating 
revenues would provide D. C. Transit with a fair 
rate of return and would enable D. C. Transit to 
meet its interest requirements, to pay reasonable 
dividends, to permit retention of a reasonable 
proportion of earnings in the business, | to pro- 
vide a margin for unforeseen contingencies, and 
to attract the necessary capital to meet its 
future capital requirements; 
(d) A rate of return of 6-1/2 per|centum, 
net after all taxes, on the gross operating 
revenues of D. C. Transit, is just, reasonable 
and non-discriminatory; 
(e) A rate of return of 6-1/2 per jcentum, 
net after all taxes, on the gross operating 
revenues of D. C. Transit, is in the public 


interest; and 
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(f) A rate of return of 6-1/2 per|centum, 


net after all taxes, on the gross operating 

revenues of D. C. Transit, should be approved. 

10. The Commission further erred in Order No. 
4631 in failing to conclude that, pursuant to the|provisions 
of Section 4 of D. C. Transit's franchise: 

(a) The fare structure originally | proposed 
by D. C. Transit of a 25 cent cash fare during 
weekday rush hours, a 20 cent cash fare during all 
other periods and a 10 cent school fare: 

(i) would result in a rate lof return 
for D. C. Transit which would be less than 

6-1/2 per centum, net after all taxes, on its 

gross operating revenues; 
(141) would result in a rate of return 
for D. C. Transit which would be a |fair rate 
of return on its gross operating revenues; 
(iii) would result in a rate of return 
for D. C. Transit which would be a [fair rate 
of return on its gross operating revenues 

and which would enable D. C. Transit to meet 

its interest requirements, to pay reasonable 
dividends, to permit retention of a| reasonable 
proportion of earnings in the business, to 


provide a margin for unforeseen contingencies, 
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and to attract the necessary capital to meet 
its future capital requirements; 

(i4v) would be just, reasonable and 
non-discriminatory; 


(v) would be in the public] interest; 


(vi) should be approved. 
(b) The alternate fare structure proposed 
C. Transit of a 25 cent cash fare, tokens 
for $1.10 and a 10 cent school fare: 
(1) would result in a rate|of return 


for D. C. Transit which would be less than 


6-1/2 per centum, net after all taxes, on its 


gross operating revenues; 
(41) would result in a ratelof return 
for D. C. Transit which would be a/fair rate 
of return on its gross operating revenues; 
(111) would result in a rate |of return 
for D. C. Transit which would be a /fair rate 
of return on its gross operating revenues and 
which would enable D. C. Transit to meet its 
interest requirements, to pay reasonable 
dividends, to permit retention of a reason- 


able proportion of earnings in the business, 
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to provide a margin for unforeseen contin- 
gencies, and to attract the necessary capital 
to meet its future capital requirements; 

(iv) would be just, reasonable and 
non-discriminatory; 


(v) would be in the public] interest; 


(vi) should be approved. 
(c) The fare structure proposed by D. Cc. 
Transit of a 25 cent cash fare, and a 10 cent 
school fare, to become effective November 1, 1960: 
(1) would result in a rate|of return 


for D. C. Transit which would be less than 


6-1/2 per centum, net after all taxes, on its 


gross operating revenues; 
(ii) would result in a rate/|of return 
for D. C. Transit which would be al|fair rate 
of return on its gross operating revenues; 
(iii) would result in a rate lof return 
for D. C. Transit which would be a |fair rate 
of return on its gross operating revenues and 
which would enable D. C. Transit to meet its 
interest requirements, to pay reasonable 
dividends, to permit retention of a reason- 


able proportion of earnings in the business, 
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to provide a margin for unforeseen |contin- 
gencies, and to attract the necessdry capital 
to meet its future capital requirements; 

(iv) would be just, reasonable and 


non-discriminatory; 


(v) would be in the public |interest; 


(vi) should be approved. 
11. The Commission further erred in Order No. 
4631 in failing to conclude that pursuant to the provisions 
of Section 4 of D. C. Transit's franchise, the gross operat- 
ing revenue method of fixing the rates of D. C. Transit 
should be the sole determinant of the reasonablenelss of 
such rates. 
12. Each of the findings of fact allege 
error herein is unreasonable. 
13. Each of the findings of fact allege 
error herein is arbitrary. 
14, Each of the findings of fact alleged as 
error herein is capricious. 
15. OD. C. Transit hereby consents that Order 
No. 4631 not be stayed pending final action of the|Com- 
mission upon this application. 
WHEREFORE, D. C. Transit respectfully prays 
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(A) The Commission reconsider its Order No. 4631 


dated March 2, 1960 and that it modify such order] in 


accordance with this petition; 
(B) The Commission grant such other and further 
relief as may be just and proper. 


Respectfully submitted, 


D. C. TRANSIT SYSTEM, INC. 
3600 M Street, N.W. 
Washington 7, D. C. 


By /s/ James H. Flanagan 
James H. Flanagan 
Vice-President, Comptroller 
& Treasurer 


Spear, Hill & Greeley 
Attorneys for Petitioner 

3600 M Street, N.W. 

Washington 7, D. C. 


By /s/ Harvey M. Spear 
Harvey M. Spear 
a partner 
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VERIFICATION 


DISTRICT OF COLUMBIA: ss. 


James H. Flanagan, being first duly sworn on his 
oath, deposes and says, that he is the Vice-President, 
Comptroller and Treasurer of D. C. Transit System} Inc.; 
that he has read the foregoing petition by him subscribed; 
that he knows the contents thereof; and that he is informed 
and believes that the matters and things therein stated are 


true. 


/s/ James H. Flanagan 
James H. Flanagan 


Subscribed and sworn to before me this lst day 


of April, 1960. 


/s/ Geraldine Lachowski 
Notary Public 


My Commission Expires 
March 14, 1965 
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ORDER OF THE COMMISSION 
(Dated April 27, 1960) 


PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA 


Order No. 4645 
27, 1960 
P.U.C. No. 3628 
F.C. NO. 471 


In the Matter of Petition of D. C. Transit 
System, Inc., for Change in Schedule of Rates 


ORDER DENYING PETITIONS FOR RECONSIDERATION 
OF ORDER NO. 4631 DATED MARCH 2, 1960 
The Commission has before it two petitions for 
reconsideration of its order in the above-titled proceeding, 
both filed on April 1, 1960. The two petitions are diamet- 
rically opposed in content and approach to the issues raised 
in the rate case. 
The petition of District of Columbia Federation of 
Civic Associations, American Federation of Government 
Employees (Council of Defense Lodges and District of 
Columbia Department), Friendship Citizens Association, 
Ralph E. Hays, Thomas G. Harris, Paul Seligson, Henry W. 
Thomas, Leonard S. Dwor, Leonard S. Goodman, Leonard N. 


Bebchick, George Spiegel, George I. Obate, and Barrington D. 


Parker, contains 47 allegations of error. In the aggregate, 
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and in substance, they reflect the petitioning group's view 
that the Company was not entitled to any change in the pre- 
existing authorized fare structure. 
In considering this petition, we find it impossible 
to reconcile the position taken by the petitioners with the 


demonstrated needs of the Company. As a practical matter, 


by the purchase of 5 tokens for $1.00, they experilerice no 


increase in fares under the fare structure authorized in 
this proceeding. 
On the other hand, the petition for recdnsideration 
filed by D. C. Transit System, Inc., alleges numerous errors 
made by the Commission, which it contends, in the |end result, 
fail to give the Company the return to which it is| entitled. 
Its conclusion, based on this assumption, is that [the Com- 
mission should have approved the two fare structures initially 
requested by the Company, or, alternatively, should@ have 
approved a subsequent fare structure submitted by [the 
Company during the course of the rate proceeding. 
In considering this petition, we also find it 
impossible to reconcile what we consider to be excessive 
demands of D. C. Transit System, Inc., with the right of 
the rate payers to the lowest possible fares consistent 


with a fair return to the Company. 


We have carefully reviewed the record and our 
order entered in this proceeding in light of the subject 
petitions for reconsideration. The petitions are| mutually 
exclusive, and, obviously, if either approach used is the 
correct one the other must be wrong. Fair return)is an 
area, not a line or a point, and our discretion must be 
exercised with a view to the public interest, consistent 
with the needs of a financially sound transit system, or, 
as we have said so often, there must be a fair and reason- 


able balancing of investor and customer interests)! We 


believe, and we so indicated in our Order No. 4631, that 


there is an area of reasonableness falling between the 
extremes indicated by these two petitions for reconsidera- 
tion. No purpose would be served in reiterating the basic 
reasons for the decision made and promulgated in this case. 
The order and the opinion in support thereof speak for 
themselves, and we find nothing in the petitions for 
reconsideration which would warrant findings and 
conclusions different from those reflected in said Order of 


March 2, 1960. Therefore, 


IT IS ORDERED: 
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That the petitions for reconsideration of Order 


No. 4631 be, and they are hereby, denied. 


A TRUE COPY: By the Commission: 


Norman B. Belt 
Chief Clerk Executive Secretary 
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NOTICE OF APPEAL 
(Filed May 12, 1960) 


PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA 


P.U.C. No. 3628 
FORMAL CASE NO. 471 


In the Matter of Petition of D. C. Transit 
System, Inc. for Change in Schedule of Rates. 


TO: THE PUBLIC UTILITIES COMMISSION 
OF THE DISTRICT OF COLUMBIA 


NOTICE OF APPEAL 


PLEASE TAKE NOTICE that D. C. Transit System, Inc. 
intends this date to file with the Clerk of the District Court 
of the United States for the District of Columbia,| pursuant to 
the provisions of paragraph 65, Section 8, Chapter! 150 of the 
Act of March 4, 1913, 37 Stat. 974, as amended (D.| C. Code, 
Title 43, Section 705), a Petition of Appeal (a conformed copy 
of which is annexed hereto) from Order No. 4631 of} the Public 
Utilities Commission of the District of Columbia entered here- 
in on March 2, 1960. 


Yours, etc. 


SPEAR, HILL & GREELEY D. C. TRANSIT SYSTEM, INC. 
Attorneys for Petitioner 3600 M Street, N. W. 

821 Fifteenth Street, N. W. Washington 7, D. Cl 
Washington 7, D. C. 


By /s/ James H. tates on 
By /s/ Harvey M. Spear James H. Flanagan 
Harvey M. Spear Vice-President, Comptroller 
and Treasurer 
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STIPULATION 


(Filed June 23, 1960) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1439-60 


D. C. TRANSIT SYSTEM, INC. (a District of Columbia 
corporation), 3600 M Street, N. W., Washington |7, D. C. 


Petitioner 
- against - 
PUBLIC UTILITIES COMMISSION OF THE DISTRICT 
COLUMBIA, District Building, 14th and E Streets, 
Washington, D. C. 
Respondent 
STIPULATION 
It is hereby stipulated and agreed by and between 
counsel for D. C. Transit System, Inc., petitioner, and 


counsel for the Public Utilities Commission of the District 


of Columbia, respondent, as follows: 


(1) That petitioner, on or before June 27, 1960, 


may file an Amended Petition of Appeal herein. 
(2) That upon filing of the aforementioned Amended 
Petition of Appeal, petitioner shall dismiss its original 
petition of appeal herein, and respondent will withdraw its 
pending Motion for Summary Judgment in respect thereto. 
(3) That respondent reserves the right to file 


any and all pleadings and motions, and to present any and 


all defenses which to it shall appear necessary or| pro- 
per in respect of any Amended Petition of Appeal filed 
by petitioner. 


(4) That the Amended Petition of Appeal | to 


which this stipulation is directed shall be in the| form 
and with the allegations contained in the copy thereof 
annexed to and made a part hereof, and petitioner agrees 
that no further amendments to or modifications of said 
Amended Petition of Appeal seeking any further relief 
or judgment against respondent shall be made by plain- 
tiff without the consent in writing of counsel forthe 
respondent, Public Utilities Commission. 

(5) That petitioner reserves the right, 
cept as otherwise provided in this stipulation, to 
any and all’ pleadings and motions and to prosecute 
Amended Petition of Appeal to the extent and in the 
manner which, to it, shall appear necessary and proper. 

(6) That the time limited for the filing| by 


respondent of a responsive pleading to the aforesaid 
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Amended Petition of Appeal is extended to and includ- 


ing July 29, 1960. 


/8/ Harvey M. Spear 
Harvey M. Spear 
Attorney for Petitioner 


/s/ George F. Donnella 
George F. Donnella 
Assistant Corporation Counsel, 

DSC; 
Attorney for Respondent 
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AMENDED PETITION OF APPEAL 
(Filed June 23, 1960) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1439-60 


D. C, TRANSIT SYSTEM, INC. (a District of Columbia 
corporation), 3600 M Street, N. W., Washington 7, D. C. 


Petitioner 
- against - 

PUBLIC UTILITIES COMMISSION OF THE DISTRICT) OF 
COLUMBIA, DISTRICT BUILDING, 14th and E Streets, N. W.,; 
Washington, D. C. 

Respondent 


AMENDED PETITION OF APPEAL 


Comes now petitioner, D. C. Transit System, Inc. 


(a District of Columbia corporation hereinafter referred 

to as "D. C. Transit"), by its attorney, Harvey M./| Spear, 
pursuant to the Act of July 24, 1956, 70 Stat. 598) (here- 
inafter referred to as the "franchise"), and pursuant to 
paragraph 65, Section 8, Chapter 150 of the Act of March 4, 
1913, 37 Stat. 974, as amended (D. C. Code, Title 43, Sec- 
tion 705), and respectfully appeals from Order No. |4631 of 
the Public Utilities Commission of the District of /Columbia 
(hereinafter referred to as the "Commission") entered 


March 2, 1960 in P.U.C. No. 3628, Formal Case No. 471. 
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The reasons for such appeal and the relie 
sought are as follows: 

FIRST: D. C. Transit is a validly existi 
corporation organized under the laws of the Distrie 
Columbia on July 9, 1956. D. C. Transit is the cor 
referred to in the franchise. Since August 15, 195 
Transit has owned and operated the transit system o 
District of Columbia and adjacent areas pursuant to 
franchise and the laws of the District of Columbia} 


SECOND: The Commission is a statutory ag 


Ti: 


ng 
t of 


poration 
O59. Da Cs 
f the 


the 


ency 


created by Section 8, Chapter 150 of the Act of March 4, 


1913, 37 Stat. 974, as amended (D. C. Code, Title 4 
tion 101, et seq.). 
THIRD: On March 2, 1960, the Commission 


3, Sec- 


entered 


its Order No. 4631, rejecting D. C. Transit's proposed fare 


structure of a 25¢ cash fare, tokens at five for ‘i 


a 10¢ school fare on the sole ground that the resu 
turn therefrom would be excessive, and authorizing 
directing D. C. Transit to charge the lower fare st 
proposed by the staff of the Commission of a 25¢ ca 
tokens at five for $1 and a 10¢ school fare. 
FOURTH: On April 1, 1960, D. C. Transit 
with the Commission, D. C. Transit's Petition for R 


sideration of Order No. 4631. 


-10, and 
ting re- 
and 
ructure 


sh fare, 


filed 


econ= 
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FIFTH: On April 27, 1960, the Commissio 


its Order No. 4645 in P.U.C. 3628, Formal Case No. 


m entered 


471, de- 


nying D. C. Transit's Petition for Reconsideration of 


Order No. 4631. 

SIXTH: The Commission erred as a matte 
in rejecting D. C. Transit's said proposed fare st 
on the ground that the resulting return therefrom 


excessive, in that such resulting return would not 


r of law 
ructure 


would be 


be ex- 


cessive since it would be less than a rate of return of 


6-1/2 per centum, net after all taxes, on D. C. Transit's 


gross operating revenues and, accordingly, would b 
able rate of return as a matter of law, pursuant t 
visions of Section 4 of the franchise. 

SEVENTH: The Commission should have con 


and erred as a matter of law in failing to conelud 


e, 


e a reason- 


o the pro- 


cluded, 


that 


pursuant to the provisions of Section 4 of the franchise: 


A. 


D. C. Transit is entitled as a matter of law 


to be afforded the opportunity to earn a rate of return of 


at least 6-1/2 per centum, net after all taxes, on 


operating revenues; 


B. 


its gross 


A rate of return resulting from a fare struc- 


ture proposed by D. C. Transit is a fair rate of return, as 


a matter of law, if it is not in excess of 6-1/2 per centum, 


net after all taxes, on the gross operating revenues of D. C. 


Transit ; 
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C. A rate of return resulting from a fare struc- 


ture proposed by D. C. Transit is just and reasonable, as a 


matter of law, if it is not in excess of 6-1/2 per |centum, 


net after all taxes, on the gross operating revenues of 


D. C. Transit; 


D. A rate of return resulting from a fare struc- 


ture proposed by D. C. Transit is in the public interest, 


as a matter of law, if it is not in excess of 6-1/2 
centum, net after all taxes, on the gross operating 


of D. C. Transit; and 


per 


revenues 


E. A rate of return resulting from a fare struc- 


ture proposed by D. C. Transit must be approved, as 
of law, if it is not in excess of 6-1/2 per centum, 


all taxes, on the gross operating revenues of D. C. 


a matter 
net after 


Transit. 


EIGHTH: The Commission should have concluded, 


and erred as a matter of law in failing to conclude, that 


D. C. Transit's said proposed fare structure: 


A. Would result in a rate of return for D. C. 


Transit which would be less than 6-1/2 per centum, net after 


all taxes, on its gross operating revenues; 


B. Would result in a rate of return for D. C. 


Transit which would be a fair rate of return on its 


operating revenues; 


gross 


C. Would be just, reasonable and non-discrimina- 


tory; 


l2l a 


D. Would be in the public interest; and 


E. Should be approved. 


WHEREFORE, D. C. Transit respectfully prays that 


this Court: 
1. Sustain this appeal and vacate 


Commission's Order No. 4631; 


2. Order that D. C. Transit be authorized 


and directed, effective immediately, to charge the 


follow- 


ing rates of fare for transportation of passengers within 


the District of Columbia: 


Cash fare - 25¢ 


Token fare - 22¢, to be sold in units 
of five for $1.10 


School fare - 10¢, with tickets to be 
sold in units of ten 


for $1 or 
for $2. 


twenty 


3. Grant such other, further and alternative 


relief as to this Court may seem just and proper. 


Respectfully submitted, 


/s/ Harvey M. S 
Attorney for Pe 
3600 M Street, N. W. 


Washington 7, Di 


Dated: June 23, 1960 


ear 
itioner 


Cc. 
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CERTIFICATE OF SERVICE 


A copy of the foregoing Amended Petition 
Appeal was mailed, postage prepaid, this 23 day of 
1960, to Chester H. Gray, Esq., Corporation Counse 
District of Columbia, attorney for respondent, Pub 
Utilities Commission of the District of Columbia, 


District Building, Washington 4, D. Cc. 


/s/ Harvey M. Spe 
Harvey M. Spe 


of 
June, 
1, 
lic 


ar 
ar 
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ANSWER OF THE COMMISSION 
TO AMENDED PETITION OF APPEAL 
(Filed July 27, 1960) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1439-60 


D. C. TRANSIT SYSTEM, INC. (a District of Columbia 
corporation), 3600 M Street, N. W., Washington|7, D. C. 


Petitioner 
- against - 

PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF 
COLUMBIA, District Building, l4th and E Streets, N. W., 
Washington, D. C. 

Respondent 


ANSWER OF THE COMMISSION 
TO AMENDED PETITION OF APPEAL 


First Defense ; 
The amended petition of appeal fails to|state a 
claim against respondent upon which relief can be |granted. 
Second Defense 
1. Respondent admits the allegations contained 
in paragraphs 1, 2, 4, and 5 of the amended petition of 
appeal. 
2. Answering the allegations contained jin para- 
graph 3 of the amended petition of appeal, respondent admits 


that it rejected petitioner's proposed fare structure of 25 


cents cash fare, tokens at 5 for $1.10, and a 10 dent school 
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fare, but denies the allegation that the sole ground there- 
for was that the resulting return therefrom would \be excessive. 
Respondent admits that it authorized and directed D. C. Transit 
System, Inc., to charge the fare structure proposed by the 
Commission's staff, consisting of a cash fare of 25 cents, 
tokens at 5 for $1.00, and a 10 cent school fare. 
In further answer, respondent states that after 
extended public hearings on the appropriate fare structure 
to be established in the public interest, and after considera- 
tion of testimony by experts upon the subject of aj just and 
reasonable fare structure in relation to the revenue needs of 
the petitioner and the interests of the riding publlic, the 
Commission not only rejected the fare structure the petitioner 
now maintains should be made effective, but also the fare 
structure proposed originally by the petitioner. Conclusions 
5, 6, and 7, p. 6, Order No. 4631) 
Answering further, respondent states that from 
the evidence of record, certified to this Court on/| appeal, 
the Commission found that the fare structure approved would 


result in a return of 4.10% on adjusted gross operating 


revenues and a return of 7.14% on rate base. (Finding No. 11) 


This return is fair, and would enable the petitioner to meet 
its interest requirements, pay reasonable dividends, permit 


retention of a reasonable proportion of earnings, provide a 
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margin for unforeseen contingencies, and attract t 
necessary to meet future requirements. (Conclusio 
and 9) The Commission further concluded that the f 
ture authorized is just, reasonable, and non-discr 
(Conclusion No. 10) 
Se 
in paragraphs 6, 7, and 8, inclusive, are conclusi 
the pleader and that the respondent is not require 
answer them. However, if answer be required, resp 
denies each and every allegation therein contained 
Further answering the amended petition o 
respondent denies all allegations not specifically 
or otherwise answered. 
/s/ Chester H. Gray 


Chester H. Gray 
General Counsel 


/s/ Lloyd B. Harrison 
Lloyd B. Harrison 


Counsel 


/s/ George F. Donnel 
George F. Donnel 
Counsel 


Public Utilities 


District Building 


Washington 4, D. 


m Nos. 


i 


Attorneys for Respondent, 


he capital 


8 


are struc- 


iminatory. 


Respondent states the allegations contained 
ons of 
d to 


ondent 


. 


f appeal, 


admitted 


a 


Commission 


C. 
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CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing 
Answer of the Public Utilities Commission was mailed, 


postage prepaid, to Harvey M. Spear, Esquire, 3600/M 


Street, Northwest, Washington 7, D. C., Attorney for 


Petitioner, this 27 day of July 1960. 


/s/ GEORGE F. DONN 
GEORGE F. DONN 
Counsel 
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MOTION FOR SUMMARY JUDGMENT 
(Filed August 19, 1960) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1439-60 
D. C. TRANSIT SYSTEM, INC. 
Petitioner 
- against - 


PUBLIC UTILITIES COMMISSION 
OF THE DISTRICT OF COLUMBIA 


Respondent 
PETITIONER'S MOTION FOR SUMMARY JUDGMENT 
Petitioner moves the Court, pursuant to /Rule 56 of 
the Federal Rules of Civil Procedure, for an order granting 
a summary judgment in favor of petitioner and against re- 
spondent, upon the ground that there is no genuine issue 
of any material fact and that petitioner is entitled to a 
judgment as a matter of law. 


Dated: Washington, D. C. 
August 19, 1960 


Harvey M. Spear 
Attorney for Fetitioner 
3600 M Street,| N. W. 
Washington 7, |D. C. 


/8/ Harvey M. Spear 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 1439-60 


D. C. TRANSIT SYSTEM, INC. 
Petitioner 


- against - 
PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA 
Respondent 
STATEMENT BY PETITIONER 
OF MATERIAL FACTS AS TO WHICH IT 
CONTENDS THERE IS NO GENUINE ISSUE 
In connection with Petitioner's Motion for Summary 
Judgment, to which this Statement is attached, and in accord- 
ance with the provisions of Rule 9(1) of the Rules of this 
Court, Petitioner contends that there are no genuine issues 
as to the following material facts: 


1. Respondent rejected Petitioner's proposed fare 


structure of a 25¢ cash fare, tokens at five for $1.10, ana 


a 10¢ school fare on the sole ground that the resulting re- 


turn therefrom would be excessive. 

2. On the basis of the projections, computations, 
testimony and assumptions which were accepted by Respondent 
in making the final Order appealed from herein, Petitioner's 
said proposed fare structure would provide Petitioner with 
a rate of return of less than 6-1/2 per centum, net after 


taxes, on Petitioner's gross operating revenues during the 
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1960 future test period, which was the base period| used by 


Respondent in the final Order appealed from herein|, 
There have been included in this Statement 

only those facts which are alleged in the Amended Peti- 

tion of Appeal herein and denied in the Answer of Respond- 

ent Public Utilities Commission to Amended Petition of 

Appeal. All the other facts alleged in the Amended Peti- 

tion of Appeal have been admitted in the pleadings| 


Dated: Washington, D. C. 
August 19, 1960 


/s/ Harvey M. Spear 
Harvey M. Spear 
Attorney for Petitioner 
3600 M Street,|N. W. 
Washington 7, D. C. 
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MOTION OF THE PUBLIC UTILITIES 
COMMISSION FOR SUMMARY JUDGMENT 


(Filed August 25, 1960) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1439-60 
D. C. TRANSIT SYSTEM, INC, 
Petitioner 
- against - 


PUBLIC UTILITIES COMMISSION OF 
THE DISTRICT OF COLUMBIA 


Respondent 

MOTION OF THE PUBLIC UTILITIES 
COMMISSION FOR SUMMARY JUDGMENT 

Respondent, Public Utilities Commission,| by 

its attorneys, moves the Court, pursuant to Rule 56 of 
the Federal Rules of Civil Procedure, to enter summary 
judgment in its favor on the ground that the pleadings, 

when considered together with the certified record in 


this case, show there is no genuine issue as to any 
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material fact and that the Commission is entitled t 


judgment as a matter of law. 


/8/ CHESTER H. GRAY 
CHESTER H. GRAY 
General Counsel 


LLOYD B. eer 
LLOYD B. HARRISO 
Counsel 


GEORGE F, DONNEL 


GEORGE F. FONE 
Counsel sls 


132 a 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 1439-60 
D. C. TRANSIT SYSTEM, INC. 
Petitioner 
- against - 


PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA 


Respondent 


MOTION OF THE PUBLIC UTILITIES 
COMMISSION FOR SUMMARY JUDGMENT 


Statement in Opposition to Petitioner's Motion 


The motion of D. C. Transit System, Inc. for 
summary judgment raises a narrow question of law. The case 
must, of necessity, be heard upon the record made before the 
Commission (P. 65, Sec. 705)! and it is apparent from the 
Company's pleading that it does not now dispute the] order 
appealed from except with respect to conclusion 6, page 6, 
of Order No. 4631. 

Because the Company insists on its interpretation 
of this conclusion, in Paragraph numbered 1 of its statement 
made pursuant to the provisions of 9(1) of the rules of this 
Court, we quote directly from the Commissions! Order. 

"That the alternate fare structure pro- 


posed by the Company of a 25 cent cash fare, 
tokens at 5 for $1.10, and a 10 cent school 
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fare would not be in the public interest 
and should be rejected because the re- 
sulting return would be excessive under 
either the gross operating revenue or rate 
base method of fixing rates." 
The Commission did not make the computation con- 
tained in Paragraph numbered 2 of the Company's statement. 
Respondent, nevertheless, agrees, that on the basis of the 
projections, computations, testimony and exhibits in the 
record the rate of return on the fare structure proposed 
by the Company of 25 cents cash fare, tokens at 5 for $1.10 
and a 10 cent school fare, can be computed. In fact, the 
Company has in the body of its Points and Authorities com- 
puted the return on gross operating revenues as 5.48 per 


centum, and using the same method there employed, rate of 


return on rate base is computed as 9.89 per centum| 


Statement By Respondent of Material Facts 
As to Which It Contends There Is No 


Genuine Issue 
With reference to Respondent's motion for summary 
judgment Respondent contends there is no genuine issue as 


to the following material facts. The Commission concluded 


on the basis of the record, at Page 6 of Order No. |4631, 


which is part of the certified record before the Court: 


"6, That the alternate fare structure proposed 
by the Company of a 25 cent cash fare, tokens at 
5 for $1.10, and a 10 cent school fare would not 
be in the public interest and should be rejected 
because the resulting return would be excessive 
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under either the gross operating revenue 
rate base method of fixing rates" 


"8, That the net operating income 
$1,143,249, for the furture test period, 
sulting from the fare structure proposed 
the staff of the Commission of a 25 cent 
fare, tokens at 5 for 
school fare, together with a comparable 
crease in fares from the Company's other 
transportation operations, will provide 
Company with a fair rate of return as me 
on either the gross operating revenue or 
"pate base-rate of return" method of rat 
making." 


"9, That a return of $1,143,249, e 
lent to a rate of return of 4.10% on gro 
ting revenues or 7.14% on rate base, fal 
the range of what we consider to be a fa 
of return and will enable the Company to 
its interest requirements, to pay reason 
dividends, to permit retention of a reas 
proportion of earnings in the business, 
provide a margin for unforeseen continge 
and to attract the necessary capital to 
its future capital requirements." 


"10. That a District of Columbia f 
ture consisting of a 25 cent cash fare, 
5 for $1.00, and a 10 cent school fare, 
practical method of fare collection, is 
reasonable, and non-discriminatory and s 
approved." 


/s/ CHESTER H. GRAY 
CHESTER H. GRAY 


General Counsel 


LLOYD B, HARRIS 
LLOYD B. HARRIS 
Counsel 


/s/ 


GEORGE F. DONNE 
GEORGE F, DONNE 
Counsel 
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MEMORANDUM OF OPINION 
(Filed October 7, 1960) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1439-60 


D. C. TRANSIT SYSTEM, INC. (a District of Co 
corporation), 3600 M Street, N. W., Washington 


Petitioner 

v. 

PUBLIC UTILITIES COMMISSION OF THE DISTRICT] OF 

COLUMBIA, District Building, 14th and E Streets, N. W., 
Washington, D. C. 

Respondent 

MEMORANDUM 
A narrow question of law is before the Court. It 
is presented by cross motions for summary judgment| filed by 
the Company and by the Commission. 
It is the contention of the Company as a|matter of 
law that the Commission must approve its proposed fare struc- 

ture of 25 cents cash, tokens at five for $1.10 and a ten 


cent school fare because such proposed fare structure will 


yield less than 6-1/2% on its gross operating revenues. The 


Commission denies that it is required by express terms of the 
law or on any reasonable interpretation thereof to/authorize 
any fare structure which will yield more than it has been 
found to be a fair rate of return under recognized |acceptable 
standards including the requirements that rates be /reasonable, 


just and non-discriminatory. 
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It is without dispute that the Commission has 
authorized a fare structure which will provide the Company 
with a return equivalent to a rate of return of 4/10% on 
gross operating revenues or 7.14% on rate base and has 
found that this rate of return is fair as measured on 
either the gross operating revenues or the base rate "rate 
base-rate of return" method of rate making. 

The Company maintains it is entitled as ja matter 
of law to any proposed fare structure which will not yield 
more than 6-1/2% on its gross operating revenues.| As I 
read and understand the Company's franchise it does not so 
provide. Section 4 of the franchise declares a legislative 
policy to assure an adequate transportation system, a pri- 
vate enterprise, in accordance with standards and /|rules pre- 
scribed by the Commission; the Company is assured |the oppor- 
tunity of earning such return as to make it an attractive 
investment and incident thereto the Congress has ffound that 


the Company should have the opportunity to earn a /return of 


at least 6-1/2% net after all taxes on either the |system 


rate base or on gross operating revenues. 

The Court finds the Company in error in jassuming 
that the Commission is limited in testing its judgment as 
to what is reasonable, just and non-discriminatory to a 


consideration of gross operating revenues whereas [the fran- 
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chise in terms permits the Commission to test its judgment 
and findings in a consideration of the system rate| base or 
on gross operating revenues. 
The Company's motion for summary judgment will 
therefore be denied and the Commission's motion for summary 
judgment will be granted. Counsel for the defendent, Public 


Utilities Commission, will submit an appropriate order. 


F. Dickinson Letts 
Judge 


October 7, 1960 
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ORDER OF THE DISTRICT COURT 
(Filed October 13, 1960) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1439-60 
D. C. TRANSIT SYSTEM, INC. 
Petitioner 
- against - 


PUBLIC UTILITIES COMMISSION OF 
THE DISTRICT OF COLUMBIA 


Respondent 


ORDER 


This matter came on for hearing on petitioner's 
motion for summary judgment and on respondent's cross- 
motion for summary judgment. Upon consideration of the 
respective motions, of the points and authorities j/in sup- 
port of and in opposition thereto, the certified record on 
appeal and of oral argument by the parties in open court, 
it appearing to the Court that the appeal raises no genuine 
issue as to any material fact and that the respondent is 


entitled to judgment as a matter of law, it is, by the 


Court, this 13th day of October, 1960, 


ORDERED: That the petitioner's motion flor summary 


judgment be, and the same is, hereby denied, and it is 
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FURTHER ORDERED: That the cross-motion| of re- 
spondent Public Utilities Commission for summary judgment 
in its favor against the petitioner be, and the same is, 
hereby granted, and the petition of appeal is hereby 


dismissed. 


/s/ F. Dickinson 
F. DICKINSON 
JUDGE 


A copy of this proposed 
order was mailed to 
Harvey M. Spear, Esq. 


3600 M St., N.W. 
Washington, D.C. 

postage prepaid, this 
l2th day of October, 1960 
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NOTICE OF APPEAL 
(Filed November 10, 1960) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1439-60 
D. C,. TRANSIT SYSTEM, INC, 
Petitioner 
- against - 


PUBLIC UTILITIES COMMISSION OF 
THE DISTRICT OF COLUMBIA 


Respondent 


NOTICE OF APPEAL 


Notice is hereby given that D. C. Transit System, 


Ine., petitioner in the above-entitled cause, hereby appeals 


to the United States Court of Appeals for the District of 


Columbia Circuit from the order of the United States District 


Court for the District of Columbia (Hon. F. Dickinson Letts) 


entered on October 13, 1960 denying the motion of 


D. C. Transit system, Inc., for summary judgment, 


petitioner, 


granting 


the cross-motion for summary judgment of respondent, Public 


Utilities Commission of the District of Columbia, 


missing petitioner's petition of appeal herein. 


and dis- 


Dated: November 10, 1960 /s/ Owen J. Malone 
‘Owen J. Malone 
Attorney for Petitioner 
D. C. Transit System, Inc. 
3600 M Street, N. W. 


Washington 


(se Des 


ITED STATE 


oO1nin 


5S COMMISSION 


OF COLUMBIA, 


Appellee. 


Lan HARVEY M. SPEAR 
United States Court of Appeats OWEN J. MALONE 
Ferns Attorneys for 


fistrict of Colraria Circuit 


tet 7 fee te 


QUESTIONS PRESENTED 


1. Under the provisions of its franchise, 


the Act of July 24, 1956 (70 Stat. 598), is D, 


Transit System, Inc. entitled, as a matter of 


to be afforded the opportunity to earn a rate 


C. 
law, 


of 


return of at least 6-1/2 per centum, net after taxes, 


on its applicable rate base, i.e., its gross opera- 


ting revenues? 


2. Did the Public Utilities Commission of 


the District of Columbia err in rejecting, on 


the 


sole ground that the resulting return therefrom would 


be excessive, the rate schedule proposed by D} 


Cc. Tran- 


sit System, Inc., which would have provided it with a 


rate of return of less than 6-1/2 per centum, 


after taxes, on its gross operating revenues? 


net 


INDEX AND POINTS 


Questions Presented 

Jurisdictional Statement. 

Statement of the Case 

Statutes Involved . . 

Statement of Points 

Summary of Argument 

ASM BUMOM Gs cc te a ie. te dee we ee wee ee Balen 


Point I: Transit is entitled, 
as a matter of law, 
under the provisions 
of its Franchise, to 
be afforded the op- 
portunity of earning 
a rate of return of 
atleast 6-1/2 per cen- 
tum. net after taxes, 
on its applicable rate 
base, i.e., gross opera- 
ting revenues .. es 


Express Provisions of Section 4 of Transit's 
MPANCHUES 60.5% ee os: up tals Gan eh sak ama Ge 


Statutory Pattern of Sections 4 and 9 of 
Transit's Franchise... 


Congressional Intent. . 
SUMMA Y - 207s Use Son ee RY gata tae eh ay Mele fe 


Point II: The Commission erred in 
rejecting, on the sole 
ground that the result- 
ing return therefrom would 
be excessive, the Transit 
Rate Schedule which would 
have provided Transit with 
a rate of return of less 
than 6-1/2 per centum, net 


after taxes, on its gross 
operating revenues. 


Conclusion. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,107 


D. C. TRANSIT SYSTEM, INC., APPELLANT 


PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA, APPELLEE 


Appeal from a Decision of the United States District 


Court for the District of Columbia 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court and of| the 
Court below is founded upon Paragraph 65 et seq, of 
the Act of March 4, 1913 (37 Stat. 974) Section 
43-705 et seq., D. C. Code, 1951 Edition. The factual 
basis of the jurisdiction of the Court below is/set 


forth in Appellant's Amended Petition of Appeal |filed 


below June 23, 1960 (J.A. 117a).— 


STATEMENT OF THE CASE 


Since August 15, 1956, D. C. Transit System, 
Ine. (hereinafter "Transit") has, pursuant to|a special 
franchise granted to it by Congress (Act of July 24, 
1956, 70 Stat. 598); (hereinafter "franchise"), owned 
and operated the mass transportation system serving 
the Washington Metropolitan Area. 

On November 6, 1959, Transit petitioned the 
Public Utilities’ Commission of the District of Colum- 
bia (hereinafter the "Commission") for a change in its 
schedule of rates {J.A. 3a). The Commission suspended 
and ordered an investigation into and public hearings 
on the proposed new schedule of rates. 

Transit's original proposal for a new 
schedule of rates provided that the then existing 


20¢ cash fare for the adults be increased to 25¢ during 


weekday "rush hours" and that it otherwise ee at 
fe) 


20¢. During the public hearings, the Commission staff 
objected to the "rush hour" fare on the grounds that 
it would be discriminatory and confusing. Ac¢ord- 
ingly, during the hearings, Transit proposed an alter- 
nate schedule of rates which would provide almost the 


identical net operating income as the originally pro- 


posed "rush hour" schedule. The alternate schedule 


of rates provided that the then existing 20¢ cash 


fare would be increased to 25¢ at all hours but 
that tokens would be sold at the rate of 5 tokens 
for $1.10. In both fare proposals, Transit left 
the then existing 10¢ school fare unchanged. 
Transit's alternate schedule of rates is referred 
to herein as the "Transit Rate Schedule". 
At the conclusion of the hearings, the 
Commission rejected the Transit Rate Schedule| and 
adopted a schedule of rates providing for a 25¢ eeeh 
fare but with tokens to be sold at the rate of 5 for 
$1.00 (hereinafter the "Commission Rate Schedule"). 
As part of its Order adopting the Commission Rate 
Schedule, the Commission made a finding as required 
by Section 4 of Transit's franchise, as to the rate 
base it was utilizing in computing the appropriate 
rate of return for Transit. The Commission found and 
concluded in such Order that conditions warranted the 
utilization of the operating ratio method for| rate- 
making purposes and that, in fixing such rates, the 
rate of return of Transit should be computed upon the 
gross operating revenue base. (Order No. 4631, J.A. 
18a, 20a; hereinafter the "Order"). 
In the Order, the Commission found that the 


Commission Rate Schedule would produce a rate|of return 


of 4.10% on Transit's adjusted gross operating reve- 
nues for the future test period adopted in the hear- 
ing. The Commission also found in the Order that 

the original "rush hour" fare schedule proposed by 
Transit would have provided a rate of return in the 
future test period of 5.58% on Transit's adjusted 
gross operating revenues. Although the Commission 
made no specific finding in its Order, the record be- 
low shows conclusively, and it is believed that the 
Commission concedes, that the alternate rate |schedule 
proposed by Transit (Transit Rate Schedule) would have 
provided a rate of return in the future test period of 
5.48% on Transit's adjusted gross operating revenues. 


In the Order, the Commission rejected 


Transit's original "rush hour" fare schedule on the 


grounds that it would be both "discriminatory" and 
"excessive" (J.A. 21a); but the Commission rejected 
the alternate fare schedule (Transit Rate Schedule) on 
the sole ground that the resulting return therefrom 
would be "excessive" (J.A. 21a). 
In an effort to narrow the issued on this 
appeal to the question of whether any fare schedule 
can, as a matter of law, be "excessive" if it pro- 


vides a return of less than 6-1/2%, Transit has 
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abandoned any claim to the original "rush hour 
schedule because of the finding that it may ha 
been "discriminatory". The sole issue present 
by this appeal is whether the Commission and t 
Court below erred in rejecting as productive o 
excessive rate of return [failing to approve] 
Transit Rate Schedule which would have provide 
Transit with a rate of return of less than the 
rate contemplated in Section 4 of Transit's fr 


The Order was entered by the Commiss 


' fare 
ve 

ed 

he 

f an 
the 

d 
6-1/2% 
anchise. 


ion on 


March 2, 1960. In due course, Transit filed with the 


Commission a Petition for Reconsideration (J.A. 88a), 


which the Commission denied (J.A. 109a). Thereafter, 


Transit filed its Amended Petition of Appeal i 


Court below (J.A. 117a) requesting that the Co 


n the 


mmission's 


Order be modified in accordance therewith. The action 


was heard below on Transit's Motion and the Co 
Cross-Motion for Summary Judgment (J.A. 127a, 
On October 7, 1960, the Court below filed its 
dum Opinion (J.A. 135a) and on October 13, 196 
its Order granting the Commission's Cross-Moti 
Summary Judgment, denying Transit's Motion and 
ing Transit's Petition (J.A. 138a). Transit's 


mmission's 
130a). 
Memoran- 

O entered 
on for 
dismiss- 


Notice 


of Appeal was filed in the Court below on November 10, 


1960 (J.A. 140a). 


STATUTES INVOLVED 


Act of July 24, 1956. See Appendix 


hereto. 
STATEMENT OF POINTS 


1. Under the provisions of its franchise, 
the Act of July 24, 1956, (70 Stat. 598), D. (¢. 
Transit System, Inc. is entitled, as a matter of 
law, to be afforded the opportunity of earning a 
rate of return of at least 6-1/2 per centum, net 
after taxes, on its applicable rate base, 1.¢., gross 
operating revenues. The failure of the Court below 
so to hold was error. 

2. The Public Utilities Commission of the 
District of Columbia erred in rejecting, on the sole 
ground that the resulting return therefrom would be 
excessive, the rate schedule proposed by D. Cc. Tran- 
sit System, Inc. (Transit Rate Schedule), which would 


have provided Transit with a rate of return of less 


than 6-1/2 per centum, net after taxes, on its gross 


operating revenues. The failure of the Court below 


so to hold was error. 


if 
SUMMARY OF ARGUMENT 


This appeal presents a question of statutory 
construction. The statute at issue is Public Law 757, 
84th Cong. 2a Sess., 70 Stat. 598, D. C. Transit's 
Congressional franchise. 

Briefly stated, Transit's contentions are: 

1. That according to the clear language 
contained in the express provisions of Section 4 of 
the franchise, Transit is entitled, as a matter of 


law, to be afforded the opportunity of earning a rate 


of return of at least 6-1/2 per centum net after ftaxes, 


on its applicable rate base, i.e., its gross operating 
revenues. 
2. That if the Court should conclude 
that the language of Section 4 of Transit's franchise 
is ambiguous, under settled rules of construction) the 
language employed necessarily entitles Transit to} be 
afforded the opportunity to earn the rate of return 
contended for herein. Section 9 of Transit's fran- 
chise, when read in conjunction with Section 4 dis- 
pels all doubt that the provisions of the latter section 
are designed and intended, as a matter of law, to/af- 
ford Transit the opportunity of earning a rate of|/re- 
turn of at least 6-1/2 per centum, net after taxes, 


on its applicable rate base. Section 9 contains a 


grant of tax exemptions intricately geared to the 
6-1/2 per centum rate of return provided for by 
Section 4. If by Section 4 Transit is not assure 
a matter of law, that it shall have the opportuni 
earning at least the rate of return therein set f 
the presence in the legislation of Section 9 make 
little or no sense. It becomes a hodge-podge of 
plex tax exemption formulae intended to implement 
right which has not beeri granted. Read together 
Sections 4 and 9 of Transit's franchise cause the 
statute to hang together consistently and harmoniously, 
admirably fashioned to produce the result intended by 
Congress, namely that Transit shall, as a matter of 


law, be afforded the opportunity of earning a rate of 


return of at least 6-1/2 per centum on its applicable 


rate base. 
3. The legislative history of Transit's 
franchise, and a comparison of the provisions of Tran- 
sits franchise with the Congressional franchise and 
statutes applicable to Transit's predecessor company, 
the Capital Transit Company, demonstrate the intent 
of Congress that Transit shall, as a matter of law, be 
afforded the opportunity of earning a rate of return 
of at least 6-1/2 per centum on its applicable rate 
base. Transit's franchise contains standards for |rate- 


making which were entirely absent from the legislation 


under which Capital Transit Company operated in t 
District of Columbia. Transit contends that such 
changed language reflects a Congressional desire for 
changed results. In addition, the legislative history 

of Transit's franchise demonstrates with utmost clarity 
the intent of Congress to preserve transit operations 

in the District of Columbia as a private enterprise 
attractive to private investors. It is a record which 
bespeaks the Congressional intent to offer positive in- 
ducements to a suitable private operator of the transit 
system. It compels the conclusion that Section 4| of 
Transit's franchise does not contain idle words, but 
represents the mandatory design of the Congress that in 
order to achieve stability and efficiency in local trans- 
portation in the District of Columbia the operator of its 
transit system (Transit) shall, as a matter of law, be 


afforded the opportunity of earning a rate of return 


of at least 6-1/2 per centum, net after taxes, on|its 


applicable rate base. 
4, Finally, it is Transit's position that in 
rejecting the schedule of fares proposed by it before 
the Commission below (the Transit Rate Schedule), |on 
the sole ground that the return therefrom would be ex- 
cessive, the Commission and the Court below erredias a 


matter of law. The Transit Rate Schedule, based upon 
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the projections, computations, testimony and assump- 
tions accepted by the Commission in making its order, 
would produce a rate of return on Transit's appli- 
cable rate base, i.e., its adjusted gross operating 
revenues, substantially below that described in Sec- 


tion 4 of the franchise as a reasonable return. |Con- 


sequently, it was error to reject the Transit Rate 


Schedule on the sole ground that it would produce 


an "excessive" rate of return. 


Lt 


ARGUMENT 


Point I 


TRANSIT IS ENTITLED, AS A MATTER OF 
LAW, UNDER THE PROVISIONS OF ITS 
FRANCHISE, TO BE AFFORDED THE OPPOR- 
TUNITY OF EARNING A RATE OF RETURN 
OF AT LEAST 6-1/2 PER CENTUM, NET 
AFTER TAXES, ON ITS APPLICABLE RATE 


BASE, I.E., GROSS OPERATING REVENUES. 
It is clear from the express provisions of 
Section 4 of Transit's franchise that Transit jis en- 


titled, as a matter of law, to be afforded the oppor- 


tunity of earning a rate of return of at least 6-1/2 


per centum, net after taxes, on its applicable rate 
base, i.e., gross operating revenues. Such result 
necessarily foilows from a careful reading of |the 
language and statutory pattern adopted in Section 4; 
it is reinforced by the statutory pattern of the other 
provisions of Transit's franchise, especially |Section 
9 which provides that Transit will pay certain local 
taxes only after it earns a return of 6-1/2 per centum, 
net after taxes, on its applicable rate base. 
In addition to the clear language of Section 
4 and the statutory pattern of Sections 4 and 9, 
Transit's interpretation is further supported |by the 


legislative history of Transit's franchise, which shows 
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beyond reasonable question that Congress intended 
Transit to be entitled, as a matter of law, to} be 
afforded the opportunity of earning a rate of return 
of at least 6-1/2 per centum, net after taxes,|on its 
gross operating revenues. 
Express Provisions of Section 4 of Transit's Franchise: 
Section 4 of Transit's franchise provides, 


in relevant part, as follows: 


"Sec. 4. It is hereby declared 
a matter of legislative policy 
in order to assure the Washingt 
Metropolitan Area of an adequat 
transportation system operating) as 
a private enterprise, the Corpora- 
tion (D.C. Transit), in accordance 


with standards and rules prescribed 
by the Commission, should be af 
forded the opportunity of earning 
such return as to make the Corpora- 
tion an attractive investment to 
private investors. As an incident 
thereto the Congress finds that the 
opportunity to earn a return of) at 
least 6-1/2 per centum net after 
all taxes properly chargeable to 
transportation operations, includ- 
ing but not limited to income taxes, 
on either the system rate base or on 
gross operating revenues would jnot 
be unreasonable, and that the |Com- 
mission should encourage and facili- 
tate the shifting to such gross 
operating revenue base as promptly 
as possible and as conditions war- 
rant; and if conditions warrant not 
later than August 15, 1958." 


Thus, when it enacted Transit's franchise, Congress de- 


clared as a matter of legislative policy that Transit 
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should be afforded the opportunity of earning a re- 
turn which would make Transit an attractive invest- 
ment to private investors. As an incident to that 
declaration of legislative policy, Congress found, and 
so stated in the franchise, that the opportunity of 
earning a return of at least 6-1/2 per centum,| net 
after taxes, on the applicable rate base, would not 
be unreasonable, i.e., would be reasonable. 
Transit submits that the Congressional de- 
claration of legislative policy, and the Congressional 
finding incident thereto, as set forth in Section 4 


of the franchise, entitle Transit to be afforded the 


opportunity of earning a return of at least 6-1/2 per 


centum, net after taxes, on the applicable rate base. 
By virtue of the Order, Transit's applicable rate base 
is gross operating revenues. 
The Congressional declaration of legislative 
policy in the franchise is that Transit should) be af- 
forded the opportunity of earning a rate of return 
such as to make Transit an attractive investment to 
private investors. The finding of Congress, which is 
expressly made an incident to the declaration,|/is that 
a return of at least 6-1/2 per centum on the applicable 


rate base would be reasonable. The plain meaning of 
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the words of the declaration and finding read |together 
is that in order to insure that Transit shall |be af- 
forded the opportunity to earn a rate of return attrac- 
tive to private investors, Transit shall be afforded 
the opportunity of earning a rate of return of at least 
6-1/2 per centum on the applicable rate base. 
It is submitted that the plain meaning of 
the words which Congress used in Section 4, as indicated 
above, makes it unnecessary to have reference |to any 
other part or parts of the statute for guidande. See 
Flora v.. U.S.5 357 U. S. 63, 2b. Bd. 2d 1165, 1167 
(1958). But if this Court should conclude that the 
language of Section 4 is ambiguous and, therefore, 
must be construed by the Court, it is submitted that 
under the applicable rules of construction, such 


language necessarily entitles Transit to be afforded 


the opportunity of earning a rate of return | at least 


6-1/2 per centum, net after taxes, on its applicable 


rate base, gross operating revenues. 


Statutory Pattern of Sections 4 and 9 of Transit's 


Franchise: 
It is axiomatic that in construing 4 statute, 

the object is to ascertain and give effect to/|the in- 

tent of the legislative body. An old and well settled 


rule for attaining this object is that if, injone 
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clause of an act, provisions are introduced wh 
show the sense in which other doubtful provisi 


thereof were used, that sense should be adopte 


construing the doubtful provisions. Alexander 


Mayor and Commonalty of Alexandria, 9 U. S. 1, 
Ed. 19, 31 (1809). 

In the present case, if the provisio 
Section 4 are considered to be of doubtful mea 
when considered alone, such doubt is entirely 
pelled when such provisions are read together 
provisions of Section 9 of Transit's franchise 

Section 9 provides that Transit will 
quired’ to pay certain local taxes only after i 
a return of 6-1/2 per centum, net after taxes, 
applicable rate base. 


In the interest of brevity, the Cour 


spectfully referred to the provisions of Secti 


the exact language in which the tax exemptions 
granted. For present purposes, the important 
about these tax exemptions is that in each cas 


pays the local taxes only in periods in which 


ich 
ons 
d in 


Vv. 


3L,. 


ms of 
ning, 
dis- 
with the 
be re- 
t earns 


on its 


t is re- 
on 9 for 
are 
point 

e Transit 


its net 


operating income is more than a 6-1/2 per centum rate 


of return, net after all taxes, including the 


which the exemption applies. 


taxes to 
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Section 9 of Transit's franchise shows the 
sense in which Congress enacted Section 4 thereof. 
Section 9 was enacted to insure that insofar as freedom 
from local taxation could help to achieve this end, 
Transit would earn a rate of return of at least 6-1/2 
per centum, net after taxes, on its applicable rate 
base. It has no other effect; it was enacted|for no 
other purpose. Read together with Section 4, |it 
evinces the Congressional intention to grant to Transit 
the right to be afforded the opportunity of earning 
the 6-1/2 per centum rate of return and to help secure 
implementation of such right by granting appropriate 
tax exemptions. 

Indeed, read together with Section 9, the 
only reasonable meaning which can be attributed to 
Section 4 is that Transit is entitled to be afforded 
the opportunity of earning the 6-1/2 per centum rate 
of return, first from the transit riders who use the 
service and thereafter, if the return is still not equal 
to 6-1/2 per centum, then from the taxpayers through 
tax exemptions. If Transit were not so entitled, would 
there be any reason for the Section 9 grant of intri- 


cately geared tax exemptions which relate to and ex- 


actly mesh with the 6-1/2 per centum return? |Can there 


be any sensible explanation for the interrelation of 
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the 6-1/2 per centum rate of return and the Section 9 
tax exemptions if Transit is not guaranteed by the 
franchise the right to be afforded the opportunity of 
earning the 6-1/2 per centum rate of return? |/Each of 
these questions can rationally be answered only in the 
negative. 
It follows that not only does Section 9 of 
the franchise tend to show that Congress intended 
Section 4 to be read as Transit reads it, but/more, 
the presence of Section 9 in the franchise makes the 
franchise as a whole ridiculous if Section 4 is read 
otherwise. Failure to read Section 4 as a grant of 
the right to be afforded the opportunity of earning 
the 6-1/2 per centum rate of return results im plac- 
ing the Section 9 tax exemptions in a limbo of mean- 
inglessness - operative because of their mandatory 
phraseology but wholly unrelated to any overall purpose 
or plan evinced in the statute. Failure so to read 
Section 4 reduces the statute as a whole to an absurdity, 
a hodge-podge which contains complex tax exemption 
formulae intended to implement a right which has not 
been granted. 
But when Section 4 is read as a grant 


to Transit of the right to be afforded the opportunity 


of earning the 6-1/2 per centum rate of return, the 
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entire statute hangs together consistently and harmon- 


iously - admirably fashioned to give effect to the 


clearly expressed intention of Congress that in 


order 


to insure that Transit shall be afforded the opportunity 


of earning a rate of return attractive to private in- 


vestors, it must be afforded the opportunity of 


earn- 


ing a rate of return of at least 6-1/2 per centum, net 


after taxes, on its applicable rate base. 


That statutes should be construed so as to 


produce a harmonious and consistent whole is well 


settled law. Washington Market Co. v. Hoffman, 


101 


U. S. 112, 25 L Ed 782, 784 (1879). In the instant 


case, the natural and plain meaning of the words used 


in Section 4 is such that they may be construed 


with- 


out strain of any kind so as to produce such harmony 


and consistency. Indeed, as we have submitted above, 


the construction which Transit here contends is 


necessary 


to achieve harmony and consistency in the statute as a 


whole, is identical with the plain meaning of the words 


of Section 4 taken alone and without reference to other 


provisions of the statute. 


Thus, Transit's legal position here is sup- 


ported by the plain meaning of the words used in Section 


4 of the franchise, by the light shed upon such 


words by 
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the provisions of Section 9 of the franchise, and by 


the necessity that each part of the franchise be read 


so that the whole emerges as a harmonious and 
tent piece of legislation. 

There is yet another ground which un 
and supports Transit's position. If Section 4 
not mean that Transit is entitled to be afford 
opportunity to earn the 6-1/2 per centum rate 
turn referred to therein, what then does it me 
The answer to this question is apparent. If S 
does not grant such right, it does nothing; it 
mere bundle of inoperative words. If Section 
not grant such right, it is nugatory; it opine 
Transit should be afforded the opportunity of 


a rate of return attractive to private investo 


ventures that a 6-1/2 per centum rate of retur 


be reasonable, but does nothing about any of t 
matters. 

Every legal presumption is against s 
construction. Indeed, in construing a statute 


rule is that significance and effect shall be 


every word thereof. Ex Parte Public Nat. Bank 


consis- 


derlies 
does 
ed the 
of re- 
an? 
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4 does 
s that 
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n would 
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uch a 
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given to 
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278 U. S. 101, 73 L. Ed. 202, 203 (1928). In lorder 
that significance and effect be given to every word 
of Section 4 of the franchise, it must be construed 
as entitling Transit to be afforded the opportunity 
of earning the 6-1/2 per centum rate of return. 
Congressional Intent: 

Although Transit believes that its inter- 


pretation of Transit's franchise is clear from the 


express language and statutory pattern of Sectiions 4 


and 9, the Commission disputes such interpretation, 

and seeks to cast doubt upon the plain and simple 

meaning of the terms. Accordingly, it is necessary 

to examine further into the intent of Congress| when 

it enacted Transit's franchise into law (Union| Manu- 

facturing Co. v. N. L. R. B., 95 U.S. App. D.c. 252, 

221 F 2d 532, Certiorari denied 349 U.S. 921, 75 S.Ct. 

660, 99 L.Ed. 1253, United States v. American Trucking 

Associations, 310 U.S. 534, 60 S.Ct. 53, 84 L.Ed. 1345). 

Such Congressional intent may be deduced from the legisla- 

tive history of Transit's franchise and from a| comparison 

of Transit's franchise with the franchise and statutes 

applicable to Transit's predecessor, Capital Transit 

Company . 
The circumstances surrounding the creation 


of D. C. Transit System, Inc., and its acquisition of 


el 


Transit's franchise in August 1956 are so well known as 

to be matters of which this Court may take judicial notice. 
The circumstances are carefully detailed and documented in 
a large number of Congressional committee reports and in 
Congressional debates appearing in the Congressional Re- 
cord. See: Senate Report No. 1274, 83rd Cong.} 2d Sess., 
May 1, 1954; Senate Report No. 1791, 84th Cong.} 2d Sess., 
April 20, 1955;Capital Transit Co. Matters, Hearing Before 
the Subcommittee on Public Health, Education, Welfare, and 
Safety of the Senate Committee on the District of Colum- 


bia, 84th Cong., lst Sess. (1955); House Report/No. 2751, 


84th Cong., 2d Sess., July 17, 1956; Congressional Record, 


Daily Edition: May 7, 1956, pp 7550-7567, 7575+7581; 
May 9, 1956, pp 7776-7778; May 16, 1956, pp 8280-8296; 
and July 19, 1956, pp 13571-13581. 
From the Congressional committee reports, it ap- 
pears that the Congressional concern over the status of 
mass transit service in the District of Columbia dated 
back to 1949 when control over Capital Transit Company, 
Transit's predecessor, was acquired by a group headed by 
Mr. Louis Wolfson. (Senate Report No. 1274, supra). 
During the early 1950's several investigations were 
held and reports prepared in Congress concerning the 
methods of operation of the then-franchise-holder, 
Capital Transit Company (Senate Report No. 1274) supra; 


James M. Landis, Report on the Capital Transit Co., 
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subcommittee on Public Utilities, Insurance and Bank- 
ing, House Committee on the District of Columbia, 82d 
Cong., 2d Sess. (1952). 
On July 1, 1955, Capital Transit Company 
experienced a strike of its employees which resulted 
in a 52-day work stoppage which brought mass trans- 
portation virtually to a halt and seriously inter- 
ferred with the efficient operation of all activities 
and Government operations within the District |of Colum- 
bia. 
One of the results of the series of jevents 


which culminated with the 1955 strike was enactment 


of the Act of August 14, 1955 (69 Stat. 724), which 


repealed the charter and all rights of franchise of 
Capital Transit Company, effective as of one year later, 
on August 14, 1956. The Act also empowered the Com- 
missioners of the District of Columbia to authorize 
Capital Transit Company to continue its operations for 
the interim year under rights to be established by the 
Commissioners and to negotiate a stopgap agreement 
with the striking union employees so that transit ser- 
vice could be restored. These things were accomplished 
by August 21, 1955 and transportation service was re- 
sumed by Capital Transit Company on August 22,| 1955. 


That interim relief assured, Congress and 
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the Board of Commissioners of the District undertook 


the task of seeking a means of continuing tra 
service following expiration of the franchise 


Transit Company on August 14, 1956. 


nsit 


of Capital 


Extensive efforts 


were begun to find a successor to Capital Transit Company. 


After months of no success in findi 
factory successor, 
District of Columbia caused to be introduced 


houses of Congress a bili to create a publicl 


transit system in the District (S. 3073 and H 


84th Cong., 2d Sess.). 


hearings, the bill was reported favorably to 


the Board of Commissioners 


ng a satis- 
of the 
in both 


y-owned 


.R. 8901, 


Following Senate committee 


the floor 


of the Senate where it passed the Senate (Cong. Rec. 


May 9, 1956, pp 7795) with provisions for an 


public authority with powers to sell the tran 


to private enterprise if a suitable operator 


found. 


During the debates on 8S. 3073, spon 


the bill observed repeatedly that mass transi 


deemed to be a declining industry faced with 
economic and competitive problems (Cong. Rec. 
1956, pp 7554 and May 16, 1956, pp 8296) and 
would be a difficult job for the District of 


to find a satisfactory private owner and oper 


interim 
sit system 


could be 


sors of 
it was 
serious 
May 7, 
that it 
Columbia 


ator. 
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Throughout the debates, the concept of public owner- 
ship and operation was seriously objected to but was, 
at that time, regarded as the only solution (albeit 
a desperate one) for providing service after August 14, 
1956. (Cong. Rec. May 7, 1956, pp 7550-7567). 
Throughout the hearings, the committee re- 
ports and the debates on the floor of the Congress, 
all members of the Congress agreed that it was ¢riti- 
cally important, at all costs, to avoid a public authority 
for the mass transportation system of the Nation's capi- 
tal. Recognizing the difficulty in obtaining private 
capital’ to invest in a declining industry such as the 
transit business, all members of Congress agreed that 
substantial concessions and changes would have to be 
made in the franchise provisions of the transit] system 
if a satisfactory private investor were to be found. 
While the Senate was deliberating on 5. 3073, 
the House of Representatives considered a companion 
bill to create a public authority (H.R. 8901). | The 
results reached on this bill in the House of Representa- 
tives differed substantially from those in the Senate. 
After hearings, the House Committee to which the bill 
was assigned reported out (April 24, 1956) an amended 


bill which rejected the public authority concept and 


which adopted, in lieu thereof, a proposal which would 
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have restored to Capital Transit Company its charter 
and franchise rights through the partial repeal of the 
Act of August 14, 1955 (69 Stat. 724), and which would 
have held out substantial inducements to Capital Tran- 
sit Company to improve its reiationships with labor 
and to improve its services and operations through 

the grant of new standards of rate determination and 


through the grant of several tax concessions to Capital 


Transit Company. 


These new rate standards and tax concessions 
are critically important in this appeal since they repre- 
sented the minimum inducements which the House| of Repre- 
sentatives was inclined to grant to Capital Transit 
Company and since they ultimately became the minimum 
inducements which the Congress finally adopted) as the 
basis for Transit's franchise, at issue herein. 

At about the same time the Senate was pass- 
ing S. 3073, the House passed H. R. 8901 (Cong). Rec. 

May 17, 1956, pp 8426) with substantial new inducements 
for Capital Transit Company in the form of new rate 
standards and new tax concessions. In particular, Sec- 
tion 2 of the House bill provided that, in efffect, when- 
ever Capital Transit Company requested a fare /schedule 
which would provide it with a rate of return of less 


than 6-1/2 per cent on its applicable rate base, the 
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Commission was obligated to find that such rat 
turn was 
"the fair and reasonable return 


which the company should be af- 
forded the opportunity of earn- 


ing." 
In addition, Section 4 of the House bill grant 
tal Transit Company a tax exemption on the loc 


Vehicle Fuel Taxes which it otherwise would ha 


to the extent: Capital Transit was not able to 


rate of return of 6-1/2 per cent. 
Soon after the two different bills 


‘the Senate and the House, respectively, the Bo 


e of re- 


ed Capi- 
al Motor 
ve to pay, 


earn a 


had passed 


ard of Com- 


missioners commenced negotiations in earnest with certain 


private investors who later became the propone 
D. C. Transit System, Inc. 


negotiations involving representatives of the 


nts of 


Extensive conferences and 


mew in- 


vestors, of the Capital Transit Company and the Board 


of Commissioners took place, and resulted in a 


ment on the part of the Board of Commissioners 
mend to Congress a franchise for D. C. Transit 
Inc. substantially in the form presently befor 
Court for interpretation. The seriousness of 

cern to foster private ownership of the transi 
of the District of Columbia is demonstrated by 
ing language of Section 4 of Transit's franchi 


"It is hereby declared a matter 
of legislative policy that in 


n agree- 
to recom- 
System, 
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the follow- 


Sse: 


27 


order to assure the Washington 
Metropolitan Area of an adequate 
transportation system operating 
as a private enterprise, the 
Corporation, in accordance with 
standards and rules prescribed 
by the Commission, should be af- 
forded the opportunity of earn- 
ing such return as to make the 
Corporation an attractive invest- 
ment to private investors. 


* %* 


"It is further declared as a 
matter of legislative policy 
that if the Corporation does 
provide the Washington Metro- 
politan Area with a good public 
transportation system, with 
reasonable rates, the Congress 
will maintain a continuing in- 
terest in the welfare of the 
Corporation and its investors." 
underscoring supplied 
As evidencedby Transit's Exhibit 86 before the Commis- 
sion, it is clear that well before the enactment of Tran- 
sit's franchise, Transit, its predecessor company, and, 
indeed, the Congressional Conference Committee had reached 
agreement on such basic substantive provisions of| the 
legislation. 
As indicated, S. 3073 and H. R. 8901 had, in 
the meantime, been sent to a Conference Committee] which 
acted for the Congress in negotiations with the Board of 
Commissioners and representatives of D. C. Transit System, 
Inc. on the terms of the new franchise. (Cong. Rec. July 19, 


1956, pp 13571, et seq.) 
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One factor was clear to all concerned and 
that was that it was intended that the new transit 
company, D. C. Transit System, Inc., would receive, 
as a minimum, all of the new rate standards and new 
tax concessions originally intended in H. R. 8901 for 
the Capital Transit Company. (Cong. Rec. July 19, 1956, 
pp 13580) 

After the new franchise for D. C. Transit 
System, Inc., was approved by the Conference Committee 
(July 17, 1956), it was resubmitted to the Senate and 
House for their respective approvals. On the|floor of 
the House, the Manager for the House who had represented 
the House in the Conference Committee (Congressman Oren 
Harris, Chairman of the House Interstate and Foreign 
Commerce Committee) reviewed the new rate standards and 
the new tax concessions by stating that the new provisions 
granted to D. C. Transit System, Inc. were thé same general 
provisions as were in the House Bill as passed for Capital 
Transit Company (Cong. Rec., July 19, 1956, pp 13580). 
During that same debate in the House, another Congressman 


Barratt O'Hara described the new rate standard of Sec- 


tion 4 of Transit's franchise as one which "guarantees 


to the traction corporation a return of at least 6-1/2%." 
(Cong. Rec., July 19, 1956, pp 13580-13581) (underscoring 


supplied). 
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From all of the legislative history, 1 


clear that Congress established the new rate sta 


t) is 


ndard 


as one of the important inducements to D. C. Transit 


System, Inc. to purchase and operate the transit 
previously owned and operated by Capital Transit 
In consideration of these inducements, Transit, 
agreed to be bound by all of the commitments and 
gations of the new franchise. Certain of these 
gations represented extensive new commitments no 
viously imposed on Capital Transit Company, such 


the obligation in Section 7 to convert all stree 


system 
Company. 
in turn, 
obli- 


obli- 


t pre- 


as 


t rail- 


ways to bus operations at a cost of many millions of 


dollars. Another obligation implicit in the new 
chise was the obligation to work out a satisfact 
labor contract with the union that had walked ou 
52 days in 1955. 

From all of the background, it is obvi 


that the franchise was negotiated and treated as 


contract between the Congress and D. Cc. Transit 


Inc. (Cong. Rec., July 19, 1956, pp 13580-13581). 


result is in accord with the established law tha 
chise is a contract between the grantor and gran 
Gordon v. Appeal Tax Court, 3 How. 133, 4h U.S. 


11 L. Ed. 529 (1845). 


fran- 
ory 


t for 


ous 

a 
System, 
Such 

t a fran- 
tee. 


133, 
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Throughout all the contractual negotiations, 
the transit principals relied upon the clear meaning of 
the language of Section 4 of the franchise and on the 
interpretations placed thereon by members of Congress 
such as Congressmen Oren Harris and Barratt O'Hara. 
With the words "at least 6-1/2 per centum" indicating 
a minimum of 6-1/2 per centum, with the tax exemption 
section providing that Transit shall only pay certain 
local taxes after it has earned a rate of return of 
6-1/2 per centum, and with Congressman Harris promising 
that D. C. Transit System, Inc. would receive the| same 
standards for rate determinations previously approved 
in H. R. 8901 for Capital Transit Company, the transit 
principals relied on the position that Transit's fran- 


chise would entitle it to the opportunity of earning 


at least 6-1/2 per cent net after taxes on its appli- 


cable rate base. 
From the above legislative history of Transit's 
franchise, it is clear that Congress intended to modify 
the previously unqualified rate-making authority of the 
Commission over local public utilities by enacting new 
rate standards applicable to the new private transit 
owner and operator, D. C. Transit System, Inc. 
The intent of Congress to limit the authority 


of the Commission in rate determination affecting |D. C. 
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Transit System, Inc. is further evidenced by the/ use in 


Section 4 of Transit's franchise of the words "aft least" 


1 


in the phrase "at least 6-1/2 per centum." By stating 


as a standard that transit be allowed to earn "at least 
6-1/2 per centum," the Congress set a minimum below 
which it intended that the Commission have no dijscretion . 


Otherwise the words "at least" would be mere surplusage, 


having no meaning and serving no purpose. 


Prior to the enactment of Transit's fr 


the transit company of the District of Columbia 


governed by the regular rate-making procedures a 


anchise, 
had been 


lpplicable 


to all public utilities of the District of Columbia, i.e., 


the so-called Public Utility Law of the District 


Columbia (Act of March 4, 1913, 37 Stat. 974, as 


Although Transit's predecessor, Capital Transit 


was itself the holder of a special Congressional 


that franchise contained no special rate-making 


of 
amended) . 
Company , 
franchise, 


procedure 


or provision and contained no limitation upon the rate- 


making authority of the Commission. See: 
TION To authorize the merger of street-railway c 
tions operating in the District of Columbia, and 
purposes. Approved January 14, 1933. 
Not only from the legislative history 


sit's 


47 Stat. 7 


"JOINT RESOLU- 


orpora- 
for other 
52. 


of Tran- 


franchise but also from the comparison of) the 
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rate determination provisions thereof with the lack of 
any such provisions in the franchise of Capital Transit 
Company, it is seen that Congress intended Se¢tion 4 of 
Transit's franchise to develop new regulatory) standards 
for determining the rate of return for Transit which 
new standards were intended to be different from, those 
standards applicable to rate proceedings of Capital 
Transit Company and other public utilities inj the Dis- 
trict of Columbia. From the words “at least 6-1/2 per 
centum" in Section 4 of Transit's franchise, it is clear 


that Congress intended to set a minimum below which the 


‘Commission was to have no discretion. To conclude 


otherwise would be to regard as meaningless and sur- 
plusage the new rate provisions so carefully worked 
out as an inducement to the prospective new private 


owner and operator, D. C. Transit System, Ince, 


SUMMARY: 
From the plain and clear meaning of) Section 4 
of Transit's franchise, from the statutory ‘pattern of 
Sections 4 and 9 and from the legislative hisjtory of 
Transit's franchise and a comparison of it wijth the 
franchise of Capital Transit Company, it is clear that 
Congress intended that D. C. Transit System, Ine., be 


entitled, as a matter of law, to be afforded the 
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opportunity of earning a rate of return of at least 
6-1/2 per centum, net after taxes, on its applicable 
rate base. In failing so to hold, both the Commission 


and the Court below committed error. 


POINT II 


THE COMMISSION ERRED IN REJECTING, 0 
THE SOLE GROUND THAT THE RESULTING RE- 
TURN THEREFROM WOULD BE EXCESSIVE, THE 
TRANSIT RATE SCHEDULE WHICH WOULD HA 
PROVIDED TRANSIT WITH A RATE OF RET 


OF LESS THAN 6-1/2 PER CENTUM, NET AFTER 
TAXES, ON ITS GROSS OPERATING REVENUES. 
It is respectfully submitted that Transit has 


demonstrated in Point I hereof that it is entitled, as a 


matter of law under its franchise, to be afforded the op- 


portunity of earning a rate of return of 6-1/2 per centum, 


net after taxes, on its gross operating revenues. In 
this Point II, it is respectfully submitted that it 
follows that the Commission erred in rejecting |the Tran- 
sit Rate Schedule on the sole ground that the resulting 
return therefrom would be excessive. S 

In order to comply with the Congressional direc- 
tion of Section 4, the Commission is bound to approve any 
rate schedule proposed by Transit which would result in 
a rate of return which is not in excess of 6-1/2 per centun, 


net after taxes, on Transit's applicable rate base, gross 
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operating revenues, provided only that such rate schedule 
is not objectionable on some valid ground other than the 
resulting rate of return therefrom. 
On the basis of the projections, computations, 
testimony and assumptions, which were accepted |by the 
Commission in making the Order (Commission Opinion, 
J. A. 24a) the Transit Rate Schedule would provide 
Transit with a rate of return of only 5.48 per |centum 
on its adjusted gross operating revenues for the 1960 
future test period, which was the base period used by 
the Commission in the Order. Since such rate is less 
than the 6-1/2 per centum rate which Transit is entitled 
to be afforded the opportunity of earning, the |\Commission 
was bound, as a matter of law, to approve the Transit 
Rate Schedule unless rejection thereof was required on 
some ground other than the resulting return therefrom. 


Nevertheless, the Commission did reject the 


Transit Rate Schedule and it did so on the sole ground 


that the resulting return therefrom would be excessive. 
The conclusion that it would be excessive is ajconclusion 
of law which represents an erroneous legal interpreta- 
tion as to what is, as a matter of law, excessive under 
the statute. Accordingly, in rejecting the Transit Rate 
Schedule as excessive, the Commission erred as |a matter 


of law. 
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CONCLUSION 


For all of the reasons expressed above, Tran- 


sit respectfully requests that the Court set asjide and 


vacate Order No. 4631 of the Commission dated March 2, 


1960, with instructions to the Commission to authorize 


the Transit Rate Schedule proposed by Transit below. 


Respectfully submitted, 


Harvey M. Spear 
Owen J. Malone 


Attorneys for Appellant 
3600 M Street, N, W. 


Washington 7, D. 


C. 
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PUBLIC LAW 757 - 84TH CONGRESS 
Chapter 669 - 2d Session 
S. 3073 
AN ACT 


All 70 Stat. 598. 


To grant a franchise to D. C. Transit System, 
Ine., and for other purposes. 


Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembled, 


TITLE I 
PART 1. - FRANCHISE PROVISIONS 


Section 1. (a) There is hereby granted to |D 
Transit System, Inc., a corporation of the Distric 
of Columbia (referred to in this part as the "Corp 
tion") a franchise to operate a mass transportatilo 
system of passengers for hire within the Distric 
Columbia and between the District of Columbia an 
points within the area (referred to in this part la 
the "Washington Metropolitan Area") comprising all 
the District of Columbia, the cities of Alexandria 
and Falls Church, and the counties of Arlington an 
Fairfax in the Commonwealth of Virginia and the co 
ties of Montgomery and Prince Georges in the State 
Maryland, subject, however, to the rights to rende 
service within the Washington Metropolitan Area po 
sessed, at the time this section takes effect, by 


Pa ors 
t 
ora- 
n 
of 


s 
of 


a 
un- 
of 
r 
s- 


other common carriers of passengers: Provided, That 
nothing in this section shall be construed to exempt 


the Corporation from any law or ordinance of the 
Commonwealth of Virginia or the State of Maryland 
any political subdivision of such Commonwealth or 
or of any rule, regulation, or order issued under 
authority of any such law or ordinance, or from alp 
cable provisions of the Interstate Commerce Act an 
rules and regulations prescribed thereunder. 


(b) Wherever reference is made in this 
part to "D. C. Transit System, Inc." or to the "Corpora- 


tion", such reference shall include the successors 
assigns of D. C. Transit System, Inc. 


or 
State, 
the 
pli- 
a 


and 
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(c) As used in this part the term "fran- 
chise" means all the provisions of this part l. 


Section 2. (a) This franchise is granted for 
a term of twenty years: Provided, however, That (Con- 
gress reserves the right to repeal this franchise] at 
any time for its non-use. 


(bo) In the event of cancellation of this 
franchise by Congress after seven years from the date 
this franchise takes effect for any reason other than 
non-use, the Corporation waives its claim for any 
damages for loss of franchise. 


Section 3. No competitive street railway or|bus 
line, that is,bus or railway line for the transporta- 
tion of passengers of the character which runs over a 
given route on a fixed schedule, shall be established 
to operate in the District of Columbia without th 
prior issuance of a certificate by the Public utila- 
tiles Commission of the District of Columbia (referred 
to in this part as the "Commission") to the effect 
that the competitive line is necessary for the con- 
venience of the public. 


Section 4. It is hereby declared as a matter of 
legislative policy that in order to assure the Washing- 
ton Metropolitan Area of an adequate transportation 
system operating as a private enterprise, the Corpora- 
tion, in accordance with standards and rules presdribed 
by the Commission, should be afforded the opportunity 
of earning such return as to make the Corporation |an 
attractive investment to private investors. As an 
incident thereto the Congress finds that the opportunity 
to earn a return of at least 6-1/2 per centum net jafter 
all taxes properly chargeable to transportation opera- 
tions, including but not limited to income taxes, jon 
either the system rate base or on gross operating 
revenues would not be unreasonable, and that the dom- 
mission should encourage and facilitate the shifting 
to such gross operating revenue base as promptly as 
possible and as conditions warrant; and if conditilons 
warrant not later than August 15, 1958. It is further 
declared as a matter of legislative policy that if} the 
Corporation does provide the Washington Metropolitan 
Area with a good public transportation system, with 
reasonable rates, the Congress will maintain a continu- 
ing interest in the welfare of the Corporation and| its 
investors. 
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Section 5. The initial schedule of rates which 
shall be effective within the District of Columbia 
upon commencement of operations by the Corporation 
shall be the same as that effective for service b 
Capital Transit Company approved by the Somilestoneee 
of the District of Columbia pursuant to the Act oe 
August 14, 1955 (Public Law No. 389, 84th Congress; 
69 Stat. 724), in effect on the date of the enactment 
of this Act, and shall continue in effect until A gust 
15, 1957, and thereafter until superseded by a sched- 
ule of rates which becomes effective under this sec- 
tion. Whenever on or after August 15, 1957, the 
Corporation files with the Commission a new schedule 
of rates, such new schedule shall become effective 
on the tenth day after the date of such filing, uh- 
less the Commission prescribes a lesser time within 
which such new schedule shall go into effect, or un- 
less prior to such tenth day the Commission suspehds 
the operation of such new schedule. Such suspension 
shall be for a period of not to exceed one hundre 
twenty days from the date such new schedule is Pilea, 
If the Commission suspends such new schedule it shall 
immediately give notice of a hearing upon the matter 
and, after such hearing and within such suspension 
period, shall determine and by order fix the schedule 
of rates to be charged by the Corporation. If the 
Commission does not enter an order, to take effect at 
or prior to the end of the period of suspension, fix- 
ing the schedule of rates to be charged by the Corpora- 
tion, the suspended schedule filed by the Corporation 
may be put into effect by the end of such period, | and 
shall remain in effect until the Commission has issued 
an appropriate order based on such proceeding. 


Section 6. The Corporation is hereby authorized 
and empowered to engage in special charter or sight- 
seeing services subject to compliance with gies 


laws, rules and regulations of the District of Columbia 
and of the municipalities or political subdivisions of 
the States in which such service is to be performed, 
and with applicable provisions of the Interstate Gom- 
merce Act and rules and regulations prescribed there- 
under. 


Section 7. The Corporation shall be obligated 
to initiate and carry out a plan of gradual convenr- 
sion of its street railway operations to bus opera- 
tions within seven years from the date of the enact- 
ment of this Act upon terms and conditions prescribed 
by the Commission, with such regard as is reasonably 
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possible when appropriate to the highway development 
plans of the District of Columbia and the economies 
implicit in coordinating the Corporation's track re- 
moval program with such plans; except that upon good 
and sufficient cause shown the Commission may in its 
discretion extend beyond seven years, the period for 
carrying out such conversion. All of the provisions 
of the full paragraph of the District of Columbia 
Appropriation Act, 1942 (55 Stat. 499, 533), under the 
title "HIGHWAY FUND, GASOLINE TAX AND MOTOR VEHICLE 
FEES", subtitle "STREET IMPROVEMENTS", relating to the 
removal of abandoned tracks, regrading of track areas, 
and paving abandoned track areas, shall be applicable 
to the Corporation. 


Section 8. (a) As of August 15, 1956, paragraph 
numbered 5 of section 6 of the Act entitled "An Act 
making appropriations to provide for the expenses of 
the Government of the District of Columbia for the 
fiscal year ending June thirtieth, nineteen hundred 
and three, and for other purposes", approved July 1 
1902, as amended (D.C. Code, sec. 47-1701), is amended 
by striking out the third and fourth sentences and 
inserting in lieu thereof the following: "Each gas} 
electric-lighting, and telephone company shall pay, 
in addition to the taxes herein mentioned, the fran+ 
chise tax imposed by the District of Columbia Income 
and Franchise Tax Act of 1947, and the tax imposed 
upon stock in trade of dealers in general merchandise 
under paragraph numbered 2 of section 6 of said Act 
approved July 1, 1902, as amended." 


(ob) Notwithstanding subsection (a) of this 
section, the Corporation shall be exempt from the fol- 
lowing taxes: 


(1) The gross sales tax levied under 
the District of Columbia Sales Tax Act; 


(2) The compensating use tax levied 
under the District of Columbia Use Tax Act; 


(3) The excise tax upon the issuance 
of titles to motor vehicles and trailers levied under 
subsection (j) of section 6 of the District of Columbia 
aon tp an of 1925, as amended (D.C. Code, sec. 40+603 

J 3 


(4) The taxes imposed on tangible per- 
sonal property, to the same extent that the Capital 
Transit Company was exempt from such taxes immediately 
prior to the effective date of this section 
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under the provisions of the Act of July 1, 1902, |as 
amended; and 


(5) The mileage tax imposed by sub- 
paragraph (b) of paragraph 31 of section 7 of the Act 
approved July 1, 1902, as amended (D. C. Code, sec. 
47-2331 (b)). 


Section 9. (a) Except as hereinafter provilded, 
the Corporation shall not, with respect to motor fuel 
purchased on or after September 1, 1956, pay any [part 
of the motor vehicle fuel tax levied under the Aclt 
entitled "An Act to provide for a tax on motor vehicle 
fuels sold within the District of Columbia, and for 
other purposes" approved April 23, 1924, as amended 
(D. C. Code, title 47, chapter 19). 


(b) For the purposesof this section -- 


(1) the term "a 6-1/2 per centum rate 
of return" means a 6-1/2 per centum rate of return net 
after all taxes properly chargeable to transportation 
operations, including but not limited to income taxes, 
on the system rate base of the Corporation, except 
that with respect to any period for which the Comb 
mission utilizes the operating ratio method to fix 
the rates of the Corporation, such term shall meah 
a return of 6-1/2 per centum net after all taxes 
properly chargeable to transportation operations,| in- 
cluding but not limited to income taxes, based on gross 
operating revenues; and 


(2) the term "full amount of the Federal 
income taxes and the District of Columbia cunt. whe tax 


levied upon corporate income" means the amount which 
would have been payable in the absence of write-offs 
in connection with the retirement of street railw y 
property as contemplated by section 7 of this part, 
but only to the extent that such write-offs are not 
included as an operating expense in determining net 
earnings for rate-making purposes. 


(c) As soon as practicable after the twelve- 
month period ending on August 31, 1957, and as sodn as 
practicable after the end of each subsequent twelve- 
month period ending on August 31, the Commission oa 
determine the Corporation's net operating income for 
such twelve-month period and the amount in dollars by 
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which it exceeds or is less than a 6-1/2 per centum 

rate of return for such twelve-month period. In |such 
determination the Commission shall include as an opera- 
ting expense the full amount of the motor vehicle fuel 

tax which would be due but for the provisions of [this 
section on the motor fuel purchased by the Corporation 
during the twelve-month period, and the full amount of 

the Federal income taxes and the District of Columbia 
franchise tax levied upon corporate income. The Com- 
mission shall certify its determination to the Com- 
missioners of the District of Columbia or their desig- 
nated agent. If the net operating income so certlified 

by the Commission equals or is more than a 6-1/2 per 
centum rate of return, the Corporation shall be required 
to pay to such Commissioners, or their designated] agent, 
the full amount of the motor vehicle fuel taxes due on 

the purchases of motor fuel made by the Corporation dur- 
ing such twelve-month period. If the net operating in- 
come so certified is less than a 6-1/2 per centum rate 

of return, the Corporation shall pay to such Commissioners, 
or their designated agent, in full satisfaction of the 
motor vehicle fuel tax for such period an amount,| if 

any, equal to the full amount of said motor vehicle 

fuel tax reduced by the amount necessary to raise| the 
Corporation's rate of return to 6-1/2 per centum for 

such period, after taking into account the effect) of 

such reduction on the amount of the Federal ae 
taxes and the District of Columbia franchise tax levied 
upon corporate income payable by the Corporation for 
such period. Within thirty days after being notified 
by the said Commissioners or their designated agent of 
the amount of the motor vehicle fuel tax due under this 
section, the Corporation shall pay such amount to! the 
said Commissioners or their designated agent. 


(ad) If not paid within the period specified 
in subsection (c), the motor vehicle fuel tax payable 
under this section and the penalties thereon may be 
collected by the Commissioners of the District of 
Columbia or their designated agent in the manner 
vided by law for the collection of taxes due the Dis- 
trict of Columbia on personal property in force at the 
time of such collection; and liens for the motor vehicle 
fuel tax payable under subsection (c) and penalties 
thereon may be acquired in the same manner that liens 
for personal property taxes are acquired. 


(e) Where the amount of the motor vehid¢le 
fuel tax payable under subsection (c), or any part of 
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such amount, is not paid on or before the time speci- 
fied therein for such payment, there shall be collected, 
as part of the tax, interest upon such unpaid amount 
at the rate of one-half of 1 per centum per month or 
portion of a month. 


(f) The Commissioners of the District of 
Columbia or their designated agent are hereby authorized 
and directed to issue to the Corporation such certifi- 
cates as may be necessary to exempt it from paying any 
importer the motor vehicle fuel tax imposed by such Act 
of April 23, 1924. as amended, or as hereafter amended. 


3 (1) From and after the time fixed] in 
paragraph 2) of this subsection the Corporation |shall 
not be required to pay real estate taxes upon any] real 
estate owned by it in the District of Columbia and used 
and useful for the conduct of its public transporta- 
tion operations to the extent that the Commission! has 
determined under such rules and regulations as it may 
issue that the Corporation's net operating income| in 
the previous year was insufficient, after giving ef- 
fect to the tax relief provided in the preceding sub- 
sections, to afford it a 6-1/2 per centum rate of) re- 
turn. 


(2) This subsection shall take effect 
upon the completion of the program contemplated in 
section 7 of this part. as certified by the Commission 
to the Commissioners of the District of Columbia, jor 
at such earlier time as the Commission may find that 
the said program has been so substantially completed 
that the taking effect of this subsection would be 
appropriate in the public interest and shall so certify 
to the Commissioners of the District of Columbia. 


Section 10. (a) The Corporation shall not be 
charged any part of the expense of removing, sanding, salting 
treating, or handling snow on the streets of the 
District of Columbia, except that the Corporation |shall 
Sweep snow from the streetcar tracks at its own ex- 
pense so long as such tracks are in use by the Comrpora- 
tion. 


(bo) The paragraph which begins "Hereafter 
every street railway company" which appears under |the 
heading"STREETS" in the Act entitled "An Act making 
appropriations to provide for the expenses of the 
government of the District of Columbia for the fiscal 
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year ending June thirtieth, nineteen hundred and 
teen, and for other purposes", approved June 26, 
(D. C. Code, sec. 7-614), is hereby repealed. 


Section 11. The provisions of law set forth 
Title 43, sections 501 through 503 of the Distric 
Columbia code shall not be deemed to restrict any 
or consolidation of the Corporation with any othe 
pany or companies engaged in mass transportation 
District of Columbia or the Washington Metropolit 
Provided, however, That any such merger or consol 
shall be subject to the approval of the Commissio 


Section 12. 
transfer, by or under the authority of any other 
Congress, to any other agency of any of the funct 
which are by this part granted to or imposed upon 
Commission. 


Section 13. (a) The Corporation is hereby 
ized to issue or create loans, mortgages, deeds o 
notes or other securities to any banking or other 


thir- 
1912 


in 


Gof 


merger 


r com- 
in the 
an Area: 
idation 
n. 


Nothing in this part shall prevent the 
Act of 
ions 


the 


author- 
f trust, 


insti- 


tution or institutions and to Capital Transit Company, 


with respect to the acquisition of assets of Capi 
sit Company (including any corporation controlled 
Capital Transit Company), provided that the inter 
rate thereon shall not exceed 5 per centum per an 
but the aggregate principal shall not exceed the 


ital Tran- 


by 


est 
num, 
cost 


of acquiring the assets of Capital Transit Company. 


(b) (1) Section 5 of the Interstate C 
Act shall not be construed to require the approva 


mmerce 
or 


authorization of the Interstate Commerce Commission of 


any transaction within the scope of paragraph (2) 


of 


such section 5 if the only parties to such transaction 


are the Corporation (includin 
controlled by the Corporation) and the Capital Tr 
Company (including any corporation wholly control 
by the Capital Transit Company). The issuance or 
tion of any securities provided for in subsection 
shall not be subject to the provisions of section 
of the Interstate Commerce Act. 


(2) 


any corporation wholly 


No approval of the acquisition of 


assets referred to in subsection (a), or of the issuance 


or creation of any securities provided for in sub+ 


section (a) in connection with such acquisition, shall 
be required from any District of Columbia agency or 


commission. 


Au 


(c) This section shall not apply to an 
suance of securities constituting a public offeri Zz 
which the Securities Act of 1933 applies. 


is- 
to 


) Notwithstanding the provisions of sec- 


(a 
tion 409 (a) of the Civil Aeronautics Act of 1938] - 


(1) no air carrier shall be require 


a 


(because of the fact that a person becomes or remains 


an officer, director, member or stockholder holdi z 
controlling interest of the Corporation, or of any 
common carrier controlled by the Corporation whic 


a 


is 


engaged in mass transportation of passengers for hire 


in the Washington Metropolitan Area, or is elected 
reelected as an officer or director) to secure the 
authorization or approval of the Civil Aeronautic$ 
Board in order to have and retain such person as an 
officer or director, or both, of such air carrier |i 
such person is an officer or director of such air 
carrier at the time this section takes effect; and 


(2) no person who, at the time this 
section takes effect, is an officer or director o 
air carrier shall be required to secure the approva 
of the Civil Aeronautics Board in order to hold the 
position of officer, director, member or stockholde 
holding a controlling interest of the Corporation |o 
of any common carrier controlled by the Corporation 
which is engaged in mass transportation of passenge 
for hire in the Washington Metropolitan Area. 


As used in this subsection, the term "air carrier" 
the same meaning as when used in section 409 (a) of 
the Civil Aeronautics Act of 1938. 


(e) Notwithstanding section 20a (12) of 
Interstate Commerce Act, authorization or approval 
the Interstate Commerce Commission shall not be re- 
quired in order to permit a person who is an office 
director of the Corporation to be also, an officer 
director, or both, of any common carrier controlled 
the Corporation which is engaged in mass transporta 
of passengers for hire in the Washington Metropolit 
Area. 


quires the assets of Capital Transit Company, shal 


Section 14. The Corporation, at the time it i 
come subject to, and responsible for, all liabilit 
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of Capital Transit Company of whatever kind or nature, 
known or unknown. in existence at the time of su¢h ac- 
quisition, and shall submit to suit therefor as though 
it had been originally liable, and the creditors |of 
Capital Transit Company shall have as to the Corporation 
all rights and remedies which they would otherwise have 
had as to Capital Transit Company: Provided, however, 
That the Corporation shall not be liable to any dis- 
senting stockholder of Capital Transit Company for 
the fair value of the stock of any such stockholder 
who shall qualify to be entitled to receive payment 
of such fair value. No action or proceeding in law 
or in equity, or before any Federal or District of 
Columbia agency or commission, shall abate in conse- 
quence of the provisions of this section, but sudh 
action or proceeding may be continued in the name of 
the party by or against which 4t was begun, except 
that in the discretion of the court, agency, or dom- 
mission the Corporation may be substituted for the 
Capital Transit Company. In any and all such actions 
or proceedings, the Corporation shall have, and be 
entitled to assert; any and all defenses of every kind 
and nature which are or would be available to Capital 
Transit Company or which Capital Transit Company |would 
be entitled to assert. 


PART 2. - MISCELLANEOUS PROVISIONS 


Section 21. (a) Section 14 of the joint re- 
solution entitled "Joint resolution to authorize |the 
merger of street-railway corporations operating in 
the District of Columbia, and for other purposes"), 
approved January 14, 1933 (47 Stat. 752), as amended 
(Public Law 389, Eighty-fourth Congress), is hereby 
repealed to the extent that such section repeals |the 
charter of Capital Transit Company, without thereby 
affecting the termination of its franchise. 


(0) Upon the taking effect of part 1 of this 
title, Capital Transit Company shall not be authorized 
to engage in business as owner or operator of electric 
railway, passenger motor bus, public transportation of 
passengers, or common carrier of passengers within, to, 
or from, the Washington Metropolitan Area. 


(c) Capital Transit Company shall continue 
to exist as a corporation incorporated under the pro- 
visions of subchapter 4 of chapter 18 of the Act tntitled 


46 


"An Act to establish a code of laws for the District 
of Columbia", approved March 3, 1901. as amended /|(D. Cc. 
Code, title 29, ch. 2), under its certificate of Jin- 
corporation, as amended. and Capital Transit Company 
may amend its charter in any manner provided under 
the laws of the District of Columbia and may avail 
itself of the provisions of the District of Columbia 
Business Corporations Act in respect to a change jof 
its name and may become incorporated or reincorporated 
thereunder in any manner as therein provided. Nothing 
referred to in this title, or the sale and vesting of 
the assets of Capital Transit Company, referred to 
therein, shall cause or require the corporate dis- 
solution of Capital Transit Company. 


Section 22. Nothing in this title shall be 
deemed to extend the franchise of Capital Transit 
Company beyond August 14, 1956, or. except as other- 
wise provided in this section, to relieve Capital 
Transit Company of any obligation to remove from |the 
streets and highways at its own expense all of its 
property and facilities and to restore the streets 
and highways in accordance with the provisions of} the 
District of Columbia Appropriation Act, 1942 (55 Stat. 
499, 533) in the event the Corporation fails to ac- 
quire the assets of Capital Transit Company. If part 1 
of this title takes effect, Capital Transit Company 
shall thereupon be relieved of all liability to re- 
move from the streets and highways of the Districit of 
Columbia all of its properties and facilities and to 
restore such streets and highways. 


Section 23. The powers and jurisdiction of |the 
Public Utilities Commission of the District of Collumbia 
with respect to Capital Transit Company shall cealse and 
be at an end upon the taking effect of part 1 of [this 
title. 


TITLE II 


Section 201. (a) Part 1 of title I shall take 
effect on August 15, 1956, but only if prior thereto 
D. C. Transit System, Inc. (referred to in this title 
as the "Corporation" ) has acquired the assets of Capi- 
tal Transit Company and has notified the Commissioners 
of the District of Columbia in writing that it will 
engage in the transportation of passengers within] the 
District of Columbia beginning on August 15, 1956, If 
the Corporation has not acquired the assets of Capital 


AT 


Transit Company prior to August 15, 1956, but doe 
thereafter acquire such assets, the Corporation s 
on the date of such acquisition, give written not 
thereof to the Commissioners, and part <1 of title 
shall take effect upon such date of acquisition. 


(b) Part 2 of title I, and this title,| shall 
take effect upon the date of the enactment of this Act. 


Section 202. If it is determined by the Commis- 
Sioners of the District of Columbia that, due to ny 
act or omission on the part of the Corporation, the 
Corporation has not acquired the assets of Capita 
Transit Company and if such Commissioners approve] a 
valid contract, ratified and approved by the required 
number of stockholders of Capital Transit Company|, be- 
tween Capital Transit Company and some other corpora- 
tion providing for the acquisition of such assets! and 
if such other corporation is also approved by such 
Commissioners as capable of performing the operati 
contemplated by the franchise provisions of part of 
title I, then the terms "D. C. Transit System, Ine." 
and "Corporation" as used in this Act shall be deemed 
to mean such other corporation for all purposes of 
this Act. 


does not take effect on August 15, 1956, the Commissioners 
of the District of Columbia may authorize (including 
authorization of such contractual agreements as may be 
necessary) such mass transportation of passengers |with- 

in the District of Columbia, beginning on and after 
August 15, 1956, and until such date as part 1 of|title 

I of this Act takes effect, as may be necessary for 

the convenience of the public. Such transportation 

shall be furnished to the public at such rates and under 
such terms and regulations as may be recommended by the 
Public Utilities Commission and approved by the Com- 
missioners of the District of Columbia. 


Section 203. If part 1 of title I of this nis 
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QUESTIONS PRESENTED 


Where the Public Utilities Commission has authorized a fare 
structure for D. C. Transit System Inc., which the Commission found 
to be just, reasonable and nondiscriminatory, and in the same rate 
order rejected higher fares proposed by the Company, which finding is 
not disputed by the Company, the questions presented, in the opinion 
of appellee are: 

1. Does the Franchise of the Company, Act of July 24, 1956 
(70 Stat 598), require the Commission as a matter of law, to approve 
a schedule of rates submitted by the Company designed to yield some- 
thing less than 6 1/2 per centum on its gross operating revenues, even 
though the Commission has found such schedule of rates would yield an 
excessive return to the Company and would not be in the public interest? 

2. Stated otherwise: Is the Commission required as a matter of 
law to approve any fare structure proposed by the Company which will 
not yield more than 6 1/2 per centum on the gross operating revenues 


of the Company? 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,107 


D. C. TRANSIT SYSTEM, INC., APPELLANT 


PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA, APPELLEE 


ll 


Appeal From The United States District Court For 
The District of Columbia 


BRIEF OF APPELLEE 


COUNTERSTATEMENT OF THE CASE 
The statement of the case made by appellant ignores) the undis- 
puted fact that the Commission found, upon application of generally 
accepted rate-making standards to the evidence in this proceeding, that 
the fare structure authorized would provide the Company with a fair 


return, and was just, reasonable and nondiscriminatory. |Appellee 


therefore deems it necessary to make this counterstatement of the case. 


This case involves a statutory appeal (Par. 65, Sec. 705)L/ from 


Order No. 4631 of the Public Utilities Commission (Commission) fixing 
the schedule of rates to be charged within the District of Columbia by 
petitioner, D. C. Transit System, Inc. (Company). Formal public 
hearings were held by the Commission on the Company's petition for a 
change in its schedule of rates for eleven days during the period Novem- 
ber 24, 1959, to February 19, 1960, inclusive, resulting in a record of 
2077 pages and 96 exhibits. (JA 14a) 
Briefly, the certified record in this case shows, inter alia,: 
that the Company on November 6, 1959, filed with the Commission a 
petition for a change in its schedule of rates as follows: (JA 13, 14a) 
(A) Schedule of Rates - Effective November 16, 1959 
Adult Student 
Cash Fare Other Than Rush Hours* 20¢ 10¢ 
Cash Fare During Rush Hours* 25¢ 10¢ 
* "Rush Hours" defined as 
6:00 a.m. - 9:30 a.m. and 
3:30 p.m. - 7:00 p.m. 
on Mondays through Fridays, inclusive, 
except for U. S. Government holidays. 
(B) Schedule of Rates - Effective November 1, 1960 
Cash Fare 25¢ 10¢ 
After due notice, and the extended hearing noted above, these 
rates initially proposed by the Company were rejected by the Commission 
aL: 7 For the convenience of the Court, Public Law 435, approved March 4, 
1913 (37 Stat 974), Sec. 8 of which creates the Public Utilities Commis- 
sion, will be referred to by paragraph (Par.) and the corresponding 
citations, Title 43, D. C. Code, 1951, will be referred to by Section (Sec. ) 
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for the reasons, discussed at some length in its opinion, that the 25 cent 


cash fare during weekday rush hours, a 20 cent cash fare during all 
other periods, and a 10 cent school fare would not be in the public 
interest and should be rejected because it would be discriminatory and 
the resulting return would be excessive under either the gross operat- 
ing method or rate base method of fixing rates, and that the fare 
structure proposed by the Company of a 25 cent cash fare, and a 10 
cent school fare, to become effective November 1, 1960, should be re- 
jected because estimates of revenues and expenses beyond/|a future 
twelve-month period are so conjectural as to be unreliable as a basis 
for fixing rates. (JA 2la) 
The Commission concluded that the gross operating revenue 
method should be utilized to fix rates in the proceeding, and that, the 
"rate base-rate of return" method of fixing rates affords a sound 
basis for testing the reasonableness of the rate of return computed 
under the gross operating revenue method of fixing rates. | (JA 20a) 
After a full and careful consideration of all the facts|and evi- 
dence of record, and as fully discussed in its opinion, under stand- 
ards approved by it, the Commission found that a net operating income 
of $1,143, 249, for the future test period, resulting from the fare 
structure proposed by the staff of the Commission consisting of a 25 
cent cash fare, tokens at 5 for $1.00, anda 10 cent school fare, to- 


gether with a comparable increase in fares from the Company's other 


mass transportation operations, would provide the Company with a fair 
rate of return as measured on either the gross operating revenue or the 
"rate base-rate of return" method of rate making; that a return of 
$1,143, 249, equivalent to a rate of return of 4.10 per centum on gross 
operating revenues or 7.14 per centum on rate base, falls within the 
range of what it considered to be a fair rate of return and would enable 
the Company to meet its interest requirements, to pay reasonable 
dividends, to permit retention of a reasonable proportion of earnings 
in the business, to provide a margin for unforeseen contingencies, and 
to attract the necessary capital to meet its future capital requirements, 
and that a District of Columbia fare structure consisting of a 25 cent 
cash fare, tokens at 5 for $1.00, and a10 cent school fare, affords a 


practical method of fare collection, is just, reasonable, and non- 


discriminatory and should be approved. (JA 21, 22a) 


On February 16, 1960, the next to the last day of hearings, the 
Company presented Exhibit No. 65 which purported to forecast the 
revenue to be realized from an alternate fare structure of 25 cents 
cash, tokens at 5 for $1.10, and a10 cent school fare. This fare 
structure differed from that proposed by the staff only in that it made 
the token rate 22 cents per ride instead of 20 cents per ride, and re- 
quired the outlay of $1.10 instead of $1.00. 

Although as noted on page 4 of appellant's brief, the Commission 


made no specific finding in its order as to the rate of return which 


would result from this fare structure, its staff was enabled on the basis 

of the projections, computations, testimony and exhibits of/record, to 

verify the return on gross operating revenues as 5. 48 per centum, and 

compute the return on rate base by the same method as 9.89 per centum. 

(JA 133a) From evidence of record, the Commission was of the 

opinion that the revenue to be derived therefrom was far in|excess of 

what the Company needed to realize a fair return. The Commission 

concluded that the alternate fare structure proposed by the Company 

of a 25 cent cash fare, tokens at 5 for $1.10, and a 10 cent school fare 

would not be in the public interest and should be rejected because the 

resulting return would be excessive under either the gross operating 

revenue or rate base method of fixing rates. (JA 20, 2la) 
The Company timely filed its petition for reconsideration, 

(JA 88a), alleging numerous errors on the part of the Commission, 

and upon denial thereof, (JA 109a), filed its petition of appeal in the 

Court below. The original petition of appeal challenged the| Commission's 

findings and conclusions on every material issue raised at the hearings. 


Subsequently, and after respondent had moved to dismiss or alterna- 


tively for summary judgment, the Company, by stipulation (JA 114a) 


dismissed the original appeal and filed an amended appeal (JA 117a), 
raising a single question of law, which came before the Court on Motions 
for summary judgment filed respectively by the Company and the Com- 


mission. (JA 127, 130a) 


On October 7, 1960 the Court below filed its Memorandum Opinion 
(JA 135a) and on October 13, 1960 entered its Order granting the Com- 
mission's Motion for Summary Judgment, denying the Company's 
Motion and dismissing the petition of appeal (JA 138, 139a). 


SUMMARY OF ARGUMENT 


It is undisputed that the Commission in the order appealed from 
has authorized a fare structure which will provide the Company with a 
return of 4.10 per centum on gross operating revenues or 7.14 per 
centum on rate base, and has found that this rate of return is fair as 
measured by either method of rate making. The Company contends 
that under its Franchise it is entitled to a proposed fare structure 
despite the fact that the Commission has found that such proposed 
fares would yield an excessive return and would not be in the public 
interest. 

The Company interprets Section 4 of its Franchise as a positive 
direction from the Congress to the Commission that the Commission 
must approve any fare structure proposed by the Company which will 
yield not more than 6 1/2 per centum on the Company's gross operat- 
ing revenues. The Commission maintains that it is not required, either 
expressly or by any reasonable interpretation of Section 4, to authorize 
any fare structure which will yield more than the Commission has 


found to be a fair return under recognized standards, including the 


requirements that rates be reasonable, just and nondiscriminatory. The 
rates authorized under standards and rules prescribed by the Commission 
fall within the express language of Section 4 and the legislative intent 
expressed therein. Other Sections of the Franchise, notably Sections 

5 and 9, support the position taken by the Commission. Congress would 
not have included in the Franchise the conditional exemptions appearing 


in Section 9 had it "directed" or even expected that the Company would 


realize a 6 1/2 per centum rate of return from the rate-making process. 


This is obvious because the conditional exemptions provided in Section 
9 become inoperative once the 6 1/2 per centum return is reached. 
Under Section 5, the Congress exercised the rate-making authori- 
ty over the Company for its first year of operations and the rates thus 
fixed were in no way based upon a 6 1/2 per centum return.) The further 
provisions of Section 5 dealing with steps to be taken by the Commission 
in the rate-making process militate against an interpretation of the 
Franchise which would leave the Commission with the sole duty of mak- 
ing a mathematical computation to determine 6 1/2 per centum of gross 


operating revenues. 


ARGUMENT 


I 


Section 4 Of The Franchise Does Not Require The 
Commission To Authorize Any Particular Fare 


Structure Proposed By The Company Which Would 
Yield Less Than 6 1/2 Per Centum On Its Gross 
Operating Revenues. 


The memorandum of the District Court fully sets forth those mat- 


ters essential to a determination of the question involved in this case. 


The factual situation is summarized in these words: (JA 136a) 


"It is without dispute that the Commission has authorized 
a fare structure which will provide the Company with a 
return equivalent to a rate of return of 4.10% on gross 
operating revenues or 7.14% on rate base and has found 
that this rate of return is fair as measured on either the 
gross operating revenues or the base rate "rate base-rate 
of return" method of rate making." 


The memorandum also succinctly states the contentions of the 
parties with respect to the question involved: (JA 135a) 


"It is the contention of the Company as a matter of law 

that the Commission must approve its proposed fare struc- 
ture of 25 cents cash, tokens at five for $1.10 and a ten 
cent school fare because such proposed fare structure 

will yield less than 6 1/2 per centum on its gross operating 
revenues. The Commission denies that it is required by 
express terms of the law or on any reasonable interpreta- 
tion thereof to authorize any fare structure which will 
yield more than it has been found to be a fair rate of return 
under recognized acceptable standards including the re- 
quirements that rates be reasonable, just and nondiscrimi- 
natory." 


The Court below thus narrowly framed the question of law pre- 


sented to this Court onappeal. 
Section 4 of the Company's Franchise enacted July 24, 1956 (70 Stat 
598) (hereinafter called the Franchise) provides: 


"Sec. 4. It is hereby declared as a matter of legislative 
policy that in order to assure the Washington Metropolitan 
Area of an adequate transportation system operating as a 
private enterprise, the Corporation, in accordance with 
standards and rules prescribed by the Commission, |should 
be afforded the opportunity of earning such return as to 
make the Corporation an attractive investment to private 
investors. As an incident thereto the Congress finds that 
the opportunity to earn a return of at least 6 1/2 per|centum 
net after all taxes properly chargeable to transportation 
operations, including but not limited to income taxes, on 
either the system rate base or on gross operating revenues 
would not be unreasonable, and that the Commission should 
encourage and facilitate the shifting to such gross operating 
revenue base as promptly as possible and as conditions 
warrant; and if conditions warrant not later than August 15, 
1958. It is further declared as a matter of legislative policy 
that if the Corporation does provide the Washington Metropoli- 
tan Area with a good public transportation system, with 
reasonable rates, the Congress will maintain a continuing 
interest in the welfare of the Corporation and its investors." 


The only language in Section 4 upon which the Company could rely 
to support its contention is: 
"The Congress finds that the opportunity to earn a return of 
at least 6 1/2 per centum * * * on either the system rate 
base or on gross operating revenues would not be unreason- 
able, * * *" 
It should be noted here that the rates fixed by the Commission, 


producing a return of 4.10 per centum on gross operating revenues and 


7.14 per centum on rate base, satisfies literally the language of the 


Section that the Company be afforded the opportunity to earn a return of 


at least 6 1/2 per centum '* * * on either the system rate base or on 


gross operating revenues * * *."" However, the words "As an incident 
thereto" refer back to the legislative policy that the Company should be 
afforded the "opportunity" of earning such return as to make the Corpora- 
tion an attractive investment to private investors under standards and 
rules prescribed by this Commission. This Commission, as an 
agency of the Congress, was delegated the power to fix just, reasonable 
and nondiscriminatory rates at a level which would provide the utilities 
with a fair rate of return by the Public Utilities Law of 1913. (See 

Note 1.) There is/no legislative history to indicate that it was the inten- 
tion of Congress, in granting the Franchise, to take this power away 
from the Commission and reduce its function to that of making a mathe- 
matical computation under a predetermined rate of return. In fact, 
Congress prohibits such a result by requiring that its legislative policy 
be carried out under standards and rules prescribed by this 
Commission. 

This would appear an appropriate place to discuss the standards 
and rules prescribed by the Commission. Aside from statutory 
requirements binding on the Commission, that rates be just, reasonable 
and nondiscriminatory (Pars. 2, 41,63; Secs. 301, 411, 703) there are 


numerous expressions in the record reflecting the Commission's 


prescribed standards to be applied in the rate making process. In a let- 


ter to the Company (Ex. No. 5) the views of the Commission on Section 


4 were expressed in the last paragraph as: 


"It should be clearly understood, however, that w 

adoption of the gross operating revenue method for 
rates will entitle the Company, under the provision 
Section 9(b) of the Franchise Act, to a return of 6 1. 
centum on gross operating revenues before there is 


liability for motor vehicle fuel taxes, the Commission 


does not construe the provisions of Section 4 of the 
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of 
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Franchise Act as requiring a 6 1/2 per centum return on 


gross operating revenues for rate-making purposes, 
the Commission's view that the final determination 
return to which the Company is entitled for rate-m 
purposes is an administrative function of the Com 
in the rate-making process, and that it was not the 
of Congress to limit the Commission's duty and res 
bility in this respect, since the return to which the 
is entitled is a matter for determination in the light 
circumstances as they exist at the time, after givin 
consideration to the interests of both investors and 
ers under sound regulatory principles." 


onsum- 


In its opinion, the Commission, in closing its discussion of the 


stated: (JA 34-36a) 


utilization of the gross operating revenue method of rate making, 


"The Company has contended that adequacy of earnings 


should be measured entirely on the basis of gross o 
revenues. Although we have concluded that the gros 
erating revenue method should be utilized to fix rate 
proceeding, we do not agree with the contention that 


rating 
op- 

8 in this 
the gross 


operating revenue method should be the sole determinant of 
the reasonableness of rates. The gross operating revenue 
method and the "rate base-rate of return" method are both 


valuable indices of the reasonableness of the ear 
transit company. We have long recognized that the 
employed in determining the amount of revenue req 


s ofa 
eory 
red by 


a transit company is immaterial so long as the end result-- 
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the amount allowed--is adequate to enable the Company to 

meet its interest requirements, to pay reasonable dividends, 

to permit retention of a reasonable proportion of earnings in 

the business, to provide a margin for unforeseen contingencies, 
and to attract the necessary capital to meet its future capital 
requirements. In utilizing the gross operating revenue method 
we fully recognize the need for checking the reasonableness of 
the return earned under that method. All of the witnesses on 
this subject agreed that there is no formula for determining 
what constitutes a fair return on gross operating revenue, and 
that such return must, of necessity, be the result of Commis- 
sion judgment in relationship to the facts surrounding a 
particular situation. Where judgment must be used it is 
desirable to! apply checks thereon if proper and related checks 
are available. The witness Roberts for the staff of the Com- 
mission testified that due regard should be given to the rate of 
return that would be earned on the rate base as a check on the 
reasonableness of the rate of return computed under the gross 
operating revenue method. The Commission notes that other 
jurisdictions have pointed out the desirability of utilizing the 
rate of return on rate base as a check on the reasonableness 

of the rate of return computed under the gross operating 
revenue method. Where a rate base is available, as in the 

case here, such a check can be readily made, thereby furnish- 
ing an appropriate means of measuring the reasonableness of 
the rate of return computed under the gross operating revenue 
method. On the basis of the foregoing, the Commission finds 
that the "rate base-rate of return" method of fixing rates affords 
a sound basis for testing the reasonableness of the rate of return 
computed under the gross operating revenue method of fixing 
rates, and concludes that the "rate base-rate of return" method 
should be employed in this proceeding to test the reasonableness 
of the rate of return computed under the gross operating revenue 
method. Accordingly, we deem it necessary in ae proceeding 
to make a rate base determination." 


In its determination of a fair return, discussed at length in its 


opinion, the Commission stated, among other things: (JA 77-80a) 


"For the first time the Commission is confronted with the 
problem of determining a fair return under the gross operating 
revenue method, commonly referred to as the operating ratio 
method. A measure of what constitutes such a fair return was 
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expressed by staff witness, Edward A. Roberts, in the 
following language '* * * out of every dollar taken in by 

a bus company, there should be a few pennies left over, 

after paying operating expenses and taxes, with which the 
Company can pay the interest on its indebtedness, dividends 
to its stockholders and add something to its surplus account. ' 
The record shows that many regulatory commissions have 
utilized the operating ratio method with varying results. 

For example, a study by the American Transit Association 
of 80 decisions shows a wide range of operating ratios from 
a maximum of 99.8 per centum to a minimum of 87. 4 per 
centum, after taxes. On this point, Roberts testified that 

'* * * there is no formula or method of computing how many 
pennies out of each dollar of revenue should be left over 
after paying expenses. It seems to be a matter of the 
exercise of the rate-making authority's best judgment in 

the light of the facts in the particular case being considered. ' 


"In support of his testimony, he referred to a 1952 report 

by a special committee of the National Association of Railroad 
and Utilities Commissioners which stated, in part, that 

'*'* * the level of the operating ratio should be determined 


with due regard to the conditions prevailing in each case. ' 


"Witness Falk testified that a fair return should provide suf- 
ficient income, over and above all expenses, to meet interest 
requirements on debt capital, allow the payment of reasonable 
dividends, and, in addition, permit the retention of some por- 
tion of earnings in surplus. It is our opinion that a return 
which meets these standards is the fair return which| we are 
required to provide. 


"The District of Columbia fare structure proposed by the 
staff, together with a comparable increase in fares for the 
Company's other classes of service, would produce additional 
net earnings estimated at $483,103 during the twelve months 
ending December 31, 1960, as shown on Ex. No. 40. | These 
additional earnings, when added to the earnings from mass 
transportation operations at present fares of $660,146, result 
in net operating income under the proposed fare structure of 
$1,143, 249, equivalent to a return of 4.10 per centum on 
adjusted gross operating revenue of $27, 872, 478 anda return 
of 7.14 per centum on the rate base of $16,016,810. In the 
opinion of the staff witness, net operating income at this level 
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would constitute a fair return. Under the standards which 
we have heretofore adopted, we conclude that a return of 
$1, 143, 249 falls within the range of what we consider to be 
a fair return. 


"With earnings at this level, after payment of interest on 
debt in the estimated amount of $317,000, approximately 
$800, 000 would remain available for return on equity capital. 
This would be a return of approximately 25 per centum on 
the equity capital recorded on the books as of September 30, 
1959, and 30\per centum on equity capital if adjustment, as 
directed by the Commission, is made to reduce surplus by 
$481, 212 in connection with the sale of the Company's south- 
west shop and carhouse property. This adjustment is 
presently subject to litigation in the courts. Witness Falk 
testified that such a return on equity capital would fall within 
the range of a reasonable return when consideration is given 
to the relatively lpw percentage of equity capital invested in 
the business and to the element of risk inherent in any invest- 
ment in the transit industry. With this the Commission 
agrees." 


The Commission closed its discussion on fair return with the 


following: (JA 83-84a) 


"No single rate of return is universally applicable to, or 
appropriate for, all transit companies. A fair rate of 
return varies with the conditions and opportunities of a 
particular company as they exist at the time of a determina- 
tion. There|is no established legal precedent nor any 
economic formula sufficiently authoritative to be universally 
applied in a determination of a proper rate of return. What 
constitutes a reasonable return is a question of fact, the 
solution of which calls for the exercise of sound judgment 
and common|sense. Our problem here is the specific task 
of determining a fair return for D. C. Transit, and while 
the average of ratios allowed in other jurisdictions may give 
some clue as to the relative position of this Company, it 
does not, in\our opinion, necessarily constitute a fair measure 
of the needs of this Company. 


"The fairness of a return is to be tested not alone with 
reference to the investors, but also to the consumers who 
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are entitled to good service at reasonable rates. We 
fully recognize that a return too low to provide adequate 

and efficient transportation service can be as detrimental 
to the public interests as one that places an excessive 
burden on the public. 


"Based on all of the foregoing, the Commission concludes 
that net operating income of $1,143, 249 for the twelve 
months ending December 31, 1960, resulting from a 
District of Columbia fare structure consisting of a 25 
cent cash fare, tokens at 5 for $1.00, anda 10 cent school 
fare, together ‘with a comparable increase in fares from 

the Company's other mass transportation operations will 
provide the Company with a fair rate of return as mens asured 
on either the gross operating revenue method or the "rate 
base-rate of return" method of rate making. Such a return 
will enable the Company to meet its interest requirements, 
to pay reasonable dividends, to permit retention of a\reason- 
able proportion of earnings in the business, to provide a 
margin for unforeseen contingencies, and should enable 

the Company to attract the necessary capital to meet |its 
future capital requirements. " 


The reasonableness of the construction of a statute can often be 
tested by considering the consequences of a different one. [D. C. v. 
Seven-Up Washington, Inc., 93 U.S. App. D.C., 272,214 F. 24197. To 
say that it was the intent of Congress to take away from this Commission 
the power to consider the reasonableness of the return of the Company is 
an absurdity. That is best demonstrated by the following calculations 
based on factors set forth in Order No. 4631. 

The Commission found a rate base of $16,016,810. A/return of 


6 1/2 per centum on this rate base amounts to approximately $1,040,000. 


For the same test period, the gross operating revenue base at present 


fares amounted to $26, 708,655. A return of 6 1/2 per centum on this 
base amounts to approximately $1, 740, 000. 
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Interest requirements for the future test period were estimated at 
$317,000. Deducting $317,000 from the foregoing figures leaves an 
amount of $723,000 avaliable for return on equity capital based on the 
investment in road and equipment and $1, 423,000 for return on equity 
capital on the gross operating revenue base. Surely it cannot be seri- 
ously contended that Congress burdened this Commission with the 
inflexible standard that a spread of approximately 100 per centum in 
the return allowed the Company would fall within a reasonable range 
of variation. 

The Company has consistently claimed since shortly after the 
Franchise was granted, that Congress intended that it was to receive a 
6 1/2 per centum return on gross operating revenues. The Commission 
opinion shows that net operating income of $1,143, 249 under the fare 
structure approved by the Commission would result in a return of 4.10 
per centum on gross operating revenues of $27,872,478. After deduct- 
ing interest on debt in the approximate amount of $317,000, there would 
remain approximately $800,000 for return on equity capital. This is a 
return of approximately 25 per centum on equity capital of $3,153, 101 


as recorded on the books as of September 30, 1959, and a return of ap- 


proximately 30 per centum on equity capital if adjustment is made to 


reduce same by $481, 212 in connection with the sale of property referred 


to on page 20 of the opinion. 


In this connection it is pointed out that equity capital|as of Sep- 
tember 30 is represented by the original investment in capital stock of 
the Company in the amount of $500,000, by retained earnings in the 
amount of $401, 883, after the payment of dividends during [the period 
since August 15, 1956, in the total amount of $1,015,000, and with a 
balance represented by a profit of $2, 251, 218 on the sale of property. 

Certainly results such as these are sufficient to meet the 


requirements of Section 4 that the return should be at a level to make 


the Corporation an attractive investment for private enterprise. 2/ 


As pointed out in the Commission opinion, the fare structure 
originally proposed by the Company was estimated to produce net op- 
erating income of $1, 617,678, or a rate of return of 5.58 per centum on 
gross operating revenues. It is inconceivable that Congress intended, 
when it stated in Section 4 that the Company should be entitled to a return 
in accordance with standards and rules prescribed by this Commission, 
that the Commission would be required to accept rates filed by the 
Company that would produce the level of earnings heretofore referred 
to without any discretion on the part of the Commission as|to whether or 
not such rates represented a proper balancing of investor and customer 


interests. 


2/ The expert witness for the Company clearly indicated that he 
regarded the Company as an attractive investment. (Transcript p. 1949) 
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Congress, having created the Commission, is familiar with the 
standards and rules employed by it in the rate-making process. It con- 
ditioned its continuing interest in the Corporation and its investors upon 
the provision of a good public transportation system, with reasonable 
rates. Recognizing that what constitutes reasonable rates depends upon 
many circumstances, and must be determined by the exercise of fair 


and enlightened judgment, having regard to all relevant facts, 


Bluefield Water Works & Improvement Co. v. P.S.C., 262 U.S. 679, 


692, 693, 67 L. Ed. 1176, 43 S.Ct. 675, Congress delegated this task to 
the Commission. Had Congress intended otherwise "A short sentence 
would have done the trick. The familiar 'easy-to-say-so-if-that-is- 
what-was-meant' rule of statutory interpretation has full force here." 
Commissioner of Internal Revenue v. Beck's Estate, 129 F. 2d, 243, 245. 
That the Congress was fully aware of the standards and rules ap- 
plied by the Commission in rate proceedings may be confirmed by 
reference to subsequent legislation dealing with area carriers, including 
appellant. Public Law 794, 86th Congress, September 15, 1960, (74 Stat 
1031) giving the consent and approval of the Congress to the States of Vir- 
ginia, Maryland and the District of Columbia to enter into a compact for 
the regulation and improvement of mass transit in the Washington Metro- 
politan Area contains language almost identical in part to Section 4 of the 


Company's Franchise. Title Il, Sec. 6(a)(4) provides: 


(4) It is hereby declared as a matter of legislative| policy 
that in order to assure the Metropolitan District of an ade- 
quate transportation system operating as private enterprises 
the carriers therein, in accordance with standards and rules 
prescribed by the Commission, should be afforded as 
opportunity of earning such return as to make the carriers 
attractive investments to private investors. As an incident 
thereto, the opportunity to earn a return of at least 6 1/2 
per centum net after all taxes properly chargeable to trans- 
portation operations, including but not limited to income 
taxes, on gross operating revenues, shall not be considered 
unreasonable. " 


Immediately preceding this Section, the Congress provided in Sec. 


6(a)(3): 


'(3) In the exercise of its power to prescribe just and 
reasonable fares and regulations and practices relating 
thereto, the Commission shall give due consideration, 
among other factors, to the inherent advantages of trans- 
portation by such carriers; to the effect of rates upon the 
movement of traffic by the carrier or carriers for which 
the rates are prescribed; to the need, in the public interest, 
of adequate and efficient transportation service by such 
carriers at the lowest cost consistent with the furnishing 

of such service; and to the need of revenue sufficient to 
enable such carriers, under honest, economical, and effi- 
cient management, to provide such service." 


Since the words ‘tin accordance with standards and rules prescribed 


by the Commission" appear in the declaration of legislative policy in 

both laws, it is significant that it was necessary to spell out the criteria 
to be followed by the new Compact Commission in prescribing just and 
reasonable rates, whereas Congress found no such need to instruct this 
Commission when enacting the Franchise. The reason is, of course, that 


Congress knew this Commission under its enabling statute, would 


consider these factors in prescribing just, reasonable and nondiscrimi- 
natory rates. Appellee believes it obvious, and demonstrates upon the 
record, supra, that the concept of a fair return to the Company, and the 
concept of an arbitrary 6 1/2 per centum return not only do not neces- 
sarily equate, but in some instances as in the present, are mutually 


exclusive. 


0 
The Franchise As A Whole And More Particularly 
Sections 5 and 9 Lend No Support To Appellant's 
Contention. 


If, as the Company would have this Court believe, Section 4 of 


the Franchise reflects a positive mandate to this Commission to gear 


"rate of return" to a strict 6 1/2 per centum, the Congress saw fit to 


deliberately ignore that "mandate" during the period when it directly 
exercised the rate-making power over the Company. In Section 5 of 
the Franchise, the Congress fixed the rates of the Company for a time 
certain to continue in effect until August 15, 1957 and thereafter until 
superseded by a new schedule of rates. Its specific language was: 


"The initial schedule of rates which shall be effective 
within the District of Columbia upon commencement of 
operations by the Corporation shall be the same as that 
effective for service by Capital Transit Company * * *, 
in effect on the date of the enactment of this Act and 
shall continue in effect until August 15, 1957 and there- 
after until superseded by a schedule of rates which 
becomes effective under this Section." 
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Obviously the Congress made no effort to equate the rates author- 
ized with a 6 1/2 per centum return. It is a matter of record that the 
return was so far below 6 1/2 per centum that the Company obtained full 
advantage of the conditional fuel tax exemption provided by Section 9 in 
its first twelve-month period of operations. In view of this, the ques- 
tion might well be asked: What changes have been made in Section 4 
since the granting of the Franchise which would bind the Commission to 
a 'mandate" which even the framers of the Franchise did not recognize? 
The answer, of course, is there have been no changes. 

The further provisions in Section 5 of the Franchise |for the Com- 
mission to suspend any rate schedules filed by the Company; to give 
notice of and hold hearings on such schedules; to determine and by ap- 
propriate order fix the schedule of rates to be charged all|militate 
against an interpretation of the Franchise which would relegate to the 
Commission the sole duty of computing 6 1/2 per centum of gross op- 


erating revenues. To what purpose suspension, to what purpose notices 


and hearings, to what purpose an order, and to what purpose standards 


and rules of the Commission if establishing reasonable rates under 
the Franchise is limited to finding a percentage of a figure represent- 
ing gross operating revenues. Appellee believes the answer too 


obvious to require comment. 


Section 9 of the Franchise sets forth a formula for conditional 
exemption from motor fuel and real estate taxes in successive steps which 
represents two cushions provided by the Congress to supplement the op- 
portunity to earn, but not to guarantee, a return of 6 1/2 per centum. 
Had Congress guaranteed 6 1/2 per centum to the Company in Section 4 
of the Franchise, there would have been no occasion for the conditional 
exemptions in Section 9, since Section 9 would become inoperative once 
the 6 1/2 per centum return is realized through rates charged to the 
public. Logically, Section 9 reflects the knowledge, if not the actual 
forecast, of the Congress that 6 1/2 per centum return would be highly 
improbable through authorization of rates which were just and reason- 
able. 

It is interesting to note that appellee's understanding of the 
conditional exemptions above noted, is fortified by subsequent action in 
the Congress. Senator Morse on February 16, 1961 introduced a bill, 
S.982, 87th Cong.|, lst Session, which would in effect give an additional 


school fare subsidy to the Company, conditioned, however, upon the 


failure of the Company to realize a 6 1/2 per centum return after giving 


effect to any and all motor vehicle fuel tax and real estate tax exemp- 
tions. 
Appellant's self-serving interpretation of what it terms legislative 


history adds nothing to clarify the language of the legislation involved. 


One aspect of appellant's argument does need clarification.| At the bottom 


of page 28 of the Company brief, it is stated that Congressman Barratt 

O'Hara described the new rate standard of Section 4 of Transit's 

Franchise as one which "guarantees to the traction corporation a return 

of at least 6 1/2%.'' The implication left by the Company is that Congress- 

man O'Hara subscribed to the position taken by the Company in this case. 

The quoted matter in the Company's brief is taken out of context in a 

speech made by Mr. O'Hara which at best could be characterized as 

expressing the Congressman's doubts about the legal implications of 

wha he terms "strange language" in traction legislation. Appellee has 

no desire to attempt to interpret what the Congressman meant. A full 

quotation of the paragraph from which appellant's quotation is taken 

should suffice to remove the implication which might be raised by the 

Company's brief. Congressman O'Hara stated in the first full paragraph 

of the Congressional Record, July 19, 1956, page 13581: 
"T do wish to call the attention of my colleagues to the 
language in section 4 of part I of title I. This is a section 
that guarantees to the traction corporation a return of at 
least 6 1/2 per cent net on investment. Please note that 
the language is not a return of 6 1/2 per cent net but--and 
I quote the exact language--'to earn a return of at least 
6 1/2 percent." Now I come to the last sentence of section 
4 which reads:" 
Appellee respectfully submits that the statement of Congressman 

O'Hara does not sustain or even support in a slight measure the position 


taken by the appellant. Moreover, appellee believes it to be well 
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established that the statement of an individual Congressman on the floor 
of the House supporting or opposing pending legislation does not consti- 
tute "legislative history" which should receive the consideration of the 


Courts in construing a statute enacted by the Congress. 
CONCLUSION 


Appellee has demonstrated upon the undisputed record that it 
has authorized a fare structure which is just, reasonable and nondis- 
criminatory and which will yield a fair rate of return to the Company 
under recognized standards. 

The Company does not attack the order except in one respect. 


It says, in effect, we have submitted a rate schedule which will pro- 


duce less than 6 1/2 per centum on our gross operating revenues. You 


must, as a matter of law, authorize the rates contained therein. The 
Commission cannot accept this interpretation of the law since it feels 
that its order and|opinion reflect the proper application of the law to 
the circumstances of this case. It is respectfully submitted that the 


decision of the Court below should be affirmed. 
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